IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20501
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
GUSTAVO CAI CEDO CASTRO
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the
Sout hern District of Texas
(CR H 93 0128 2)

( April 10, 1995)
Bef ore JOHNSON, W ENER, and STEWART, Circuit Judges.
PER CURI AM !

Gust avo Cai cedo Castro ("Castro") appeal s the district court's
denial of his notion for newtrial followng a jury conviction of
possession with intent to distribute heroin. Castro clains that
there was insufficient evidence to convict himof the crine, that
the district court reversibly erred by admtting certain hearsay

evi dence, and that the district court reversibly erred by giving a

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



"del i berate ignorance" instruction to the jury when none was
war r ant ed. Because we do not find nerit in any of these
contentions, we affirm

|. Facts and Procedural History

In the early afternoon of March 20, 1993, Castro's Co-
Def endant Jesus Pedroza-Vivas (Pedroza") arrived at the Houston
Intercontinental Airport on a flight from Honduras. Pedroza was
carrying tw suitcases, each of which held a |eather jacket with
heroi n packets sewn into the linings. Custons officers found the
heroin in a search conducted after a canine unit signalled that
Pedroza had heroin.? After being warned of his Mranda rights,
Pedroza agreed to cooperate by participating in a controlled
delivery to the intended recipient of the contraband.

Pedroza initially attenpted to neet his contact in the |obby
of the airport. After forty-five mnutes had passed w thout the
contact taking place, the agents had Pedroza tel ephone his contact
and arrange to deliver the contraband to 10300 Harwi n, Apartnment
#407.° Pedroza was transported to the apartnent in a taxi driven
by an undercover governnment agent. However, no one answered the
apartnent door when Pedroza knocked. Next, the governnent agent

drove Pedroza across the street to a conveni ence store so that he

2The heroin was estimated to be val ued at between $60, 000 and
$80, 000. Castro stipulated that the 90%pure heroi n wei ghed 518. 4
grans and was individually separated in 8 to 10 gram packets.
Thus, the anobunt and purity of the heroin was consistent with an
intent to distribute on the part of its possessor.

3Pedroza carried the 10300 Harwi n, Apartnment 407 address with
himand told officers that was his alternative rendezvous point if
the contact did not transpire at the airport.
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coul d make another call to his contact on a pay tel ephone. Pedroza
returned to the taxi and waited forty-five mnutes for his contact
to arrive. Wen the contact still had not surfaced, * Pedroza again
t el ephoned his contact and then proceeded to wait another forty-
five to sixty mnutes for the contact's arrival.

Next, a black sedan pulled into the conveni ence store parking
| ot and parked directly next to Pedroza. The driver of the bl ack
sedan was | ater identified as Castro. Castro and Pedroza conversed
wi th one another for a few mnutes and then Castro instructed the
taxi driver/undercover agent to follow Castro's black sedan. The
taxicab foll owed Castro for about fifteen to twenty mnutes until
Castro stopped in the rear, dark area of a Pizza Hut parking | ot
next to a fence or wall. Pedroza then paid the undercover taxi
driver. Suddenly, Castro began questioning the taxi driver
extensively about the fare and the drive.®> The taxi driver then
exited the vehicle, and the three nen unloaded the |uggage
containing the heroin into the trunk of the black sedan driven by
Castro.

After the heroin was placed into the trunk of Castro's car,
the agents closed in and arrested Castro and Pedroza. |mediately
upon arrest, Castro said to Pedroza in Spanish: "D d they catch

you? Did they catch you at the airport?" Addi tionally, when

“Pedroza' s understandi ng was that the contact woul d show up at
t he conveni ence store driving a black sedan.

SApparently, Castro was quizzing the driver to see how
famliar the driver was with the area so as to eval uate whether or
not the driver was a legitimate taxi driver.
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agents asked Castro to identify hinself, he gave them the false
name of "Sammy Sal azar." When the agents patted-down Castro
incident to his arrest, they found a pair of keys, one of which fit
the bl ack sedan and the other of which fit the Harwi n apartnent.
The agents al so found a note in Castro's car containi ng the nane of
a wonman and the address of the Harw n apartnent.

The jury used this evidence to convict Castro of possession
with intent to distribute heroin. Castro filed a notion for new
trial which was denied by the district court. The district court
sentenced Castro to a ninety-two nonth termof inprisonnent, afive
year term of supervised release, and a fifty dollar special
assessnment. Castro now appeal s.

1. Discussion

Because Castro nmakes three separate and distinct attacks on
the validity of his conviction, this Court will exam ne each basis
i ndi vi dual ly.

A.  Sufficiency of Evidence

In evaluating Castro's <claim that the evidence was
insufficient for his conviction, this Court nust determ ne
whet her, after viewng the evidence presented and inferences
reasonably drawn therefrom in the light nost favorable to the
governnent, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt. Jackson
v. Virginia, 443 U. S. 307, 319 (1979); United States v. Fierro, 38
F.3d 761, 768 (5th Cr. 1994), cert. denied, 1995 W. 79138 ( Mar

20, 1995). A conviction for possession of heroin with intent to



distribute requires that the Governnent prove three elenents: (1)
know edge of the heroin, (2) possession of the heroin, and (3) the
intent to distribute the heroin. United States v. Cardenas, 9 F. 3d
1139, 1158 (5th Gr. 1993), cert. denied, 114 S. . 2150 (1994).
Knowl edge can rarely be established by direct evidence. Uni ted
States v. Garza, 990 F. 2d 171, 174 (5th Cr.), cert. denied, 114 S.
Ct. 332 (1993).

Wil e a defendant's nere presence around drugs or contraband
is insufficient to establish guilty know edge of the drugs or
contraband, such knowl edge may be inferred from circunstantia
evi dence of a defendant's suspicious actions indicating his know ng
receipt of and control over packages containing drugs or
contraband. See United States v. Gallo, 927 F.2d 815, 820-21 (5th
Cr. 1991) (finding that a defendant's exchange of a box full of
drugs for a box with a large quantity of noney established the
defendant's guilty know edge that drugs were in the original box);
United States v. Lews, 902 F.2d 1176, 1180-81 (5th Cr. 1990)
(finding defendant know ngly received a package of cocai ne due to
the circunstances of a controlled mail delivery). Quilty know edge
may also be inferred from the circunstantial evidence of a
defendant's presence and involvenent during a drug transaction
United States v. Lechuga, 888 F.2d 1472 (5th Cr. 1989) (finding
guilty knowl edge when defendant was present during a drug
transaction occurring in a car registered to the def endant and when
the defendant possessed paper wth the nane and nunber of co-

conspi rators who had been contacted by an undercover agent); United



States v. Sandoval, 847 F.2d 179 (5th Gr. 1988) (finding guilty
know edge where defendant drove co-defendant with a suitcase
containing drugs to a hotel and then nade comments to undercover
agents regarding drug sales). Lying to officers is also evidence
of subjective know edge of wongdoing. United States v. Farias-
Farias, 925 F. 2d 805, 810 (5th Gr. 1991) (finding guilty know edge
to be evidenced by the defendant's |ying about drugs found in the
vehicle); United States v. Ayala, 887 F.2d 62, 68 (5th G r. 1989)
(finding evidence of guilty know edge when defendant picked up a
suitcase containing drugs, drove to the train station with a co-
def endant, acted nervous, and lied to officers about association
W th co-defendant). Intent to distribute may be inferred from
know ng possession of alarge quantity of marijuana. United States
v. Wiite, 972 F.2d 590, 597 (5th Gr. 1992), cert. denied, 113 S
Ct. 1651 (1993).

In the present case, there was sufficient circunstanti al
evidence for arational jury to find beyond a reasonabl e doubt that
Castro knowingly possessed the heroin with the intent to
distribute. Castro net Pedroza at the controlled delivery site and
instructed the undercover taxi driveto followhim Castro engaged
in reconnai ssance-li ke conduct by driving around for fifteen
m nutes before pulling into a dark parking | ot and then questi oni ng
t he undercover cab driver extensively. Castro took the |uggage
from Pedroza and placed it into the trunk of his car. O ficers
found a set of keys when Castro was patted-down, one of which fit

the Harwin apartnent, Pedroza's alternate point of delivery.



O ficers also found the address for the Harw n apartnent inside of
Castro's car. Castro gave a false nane to the officers when they
asked himto identify hinself. Most significantly, imrediately
after arrest, Castro asked Pedroza in Spani sh whether or not they
had caught Pedroza at the airport. This statenent indicates that
Castro knew that Pedroza had just arrived at the airport and was,
in fact, transporting contraband. Castro's intent to distribute
the heroin can be gleaned from the |arge anount of the heroin.
Because a rational jury could have found that Castro know ngly
possessed the heroin with the intent to distribute, the evidence
was sufficient to sustain the guilty verdict.
B. Adm ssion of Hearsay Evidence

Castro contends that the district court reversibly erred in
admtting hearsay evidence concerning the key found when the
of ficers conducted a pat-down search at the tine of arrest. This
Court reviews a district court's adm ssion of hearsay evidence
under the hei ghtened abuse of discretion standard. United States
v. Triplett, 922 F. 2d 1174, 1180 (5th Cr.), cert. denied, 500 U S
945 (1991). Hearsay testinony erroneously admtted whichis sinply
cumul ati ve of other evidence admtted at trial is harm ess error.
See United States v. Pineda-Ortuno, 952 F.2d 98, 106 (5th Cr.),
cert. denied, 112 S. C. 1990 (1992).

The district <court erroneously admtted Agent Mran's
testinony that Agent Gessner told himthat the key found in the
pat-down of Castro opened the door of the Harwin apartnent.

However, Agent Wl lianms had previously testified that he personally



observed Agent Gessner open the | ocked door to the Harw n apart nent
wth the key seized from Castro. Due to the fact that Agent
Moran's hearsay testinony was sinply cunul ati ve of Agent WIIlians'
proper testinony, any error in its adm ssion was harm ess.
C. "Deliberate Ignorance" Jury lnstruction

Castro's final contention is that the district court should
not have given a "deliberate ignorance" instruction to the jury.?®
Castro clainms that the instruction was prejudicial in view of the
| ack of any evidence that Castro knew that the |uggage contai ned
heroin. The Governnent admts that the trial court erred in giving
the "del i berate i gnorance" jury instruction, but maintains that the
error did not rise to the level of plain error.

Castro did not object to the district court's "deliberate
i gnorance" instructionto the jury. Thus, the plain error standard
of reviewapplies. United States v. Calverley, 37 F. 3d 160, 162-64
(5th Cr. 1994) (en banc), cert. denied, 115 S. C. 1266 (1995).
Under FED. R CRIM P. 52(b) this Court may correct forfeited errors
only when the appell ant shows the followi ng facts are present: (1)
there is an error, (2) the error is clear or obvious, and (3) the
error affects the substantial rights of the defendant. | d. | f

these factors are established, the decision to correct the

The "deliberate ignorance" instruction given by the trial
court was as follows:

"Knowi ngl y" neans that an act was done voluntarily and

not because of m stake or accident. "WIIfully" neans an

act was done with a consci ous purpose to violate the | aw

A defendant can still be found to have acted know ngly or

wilfully if he closed his eyes on purpose to avoid

|l earning all of the facts.
Record at 164 (enphasis added).



forfeited error is within the sound discretion of the Court, and
the Court wll not exercise that discretion unless the error
seriously affects the fairness, integrity, or public reputation of
judi ci al proceedings. United States v. Odano, 113 S. C. 1770
1778 (1993).

This Court allows the "deliberate ignorance" instruction so
| ong as sufficient evidence supports its insertion into the charge.
United States v. Lara-Vel asquez, 919 F. 2d 946, 951 (5th G r. 1990).
The instruction is properly given when the facts support an

inference that: (1) the defendant was subjectively aware of a high

probability of the existence of illegal conduct; and (2) the
def endant purposely contrived to avoid learning of the illega
conduct . ld. at 951. However, where there is no evidence of

consci ous ignorance, the jury will not attribute negligence to the
defendant. United States v. Cartwight, 6 F.3d 294, 301 (5th Cr.
1993), cert. denied, 115 S C. 671 (1994). |In such circunstances,
the deliberate indifference instruction is nere surplusage and,
thus, does not create a risk of prejudice. | d. Addi tionally,
error in giving the deliberate ignorance instruction is also
harm ess where there is substantial evidence of actual know edge.
| d.

In the case at bar, the giving of the "deliberate ignorance"
instruction did not amount to plain error. There was sufficient
evidence to indicate that Castro had a subjective awareness that he
was involved inillegal activity. Such subjective awareness can be

gl eaned from Castro's statenents to Pedroza i nmedi ately follow ng



his arrest; his reconnai ssance activities in orchestrating the drug
rendezvous; his use of a false nane to authorities; his possession
of the key to the Harwi n apartnent; and his inpl ausi bl e expl anati on
of his actions. Additionally, no evidence was present from which
the jury could have found negligence or "deliberate indifference"
al one to be the basis for Castro's conviction. Wile the giving of
the "deliberate ignorance" jury instruction nmay have been error,
Castro has not nmet his stringent burden of show ng that there has
been such a grave m scarriage of justice as torise to the | evel of
plain error.
I11. Concl usion

There was nore than sufficient evidence fromwhich the jury
coul d have convi cted Castro of possessionwithintent to distribute
her oi n. Additionally, any hearsay erroneously admtted by the
trial court was cumulative of other testinony; therefore, its
adm ssion constituted harmless error. Finally, the giving of the
"del i berate ignorance" instruction by the trial judge to the jury
does not rise to the level of plain error so as to constitute a
reversal ground. Therefore, the decision of the district court is
affirmed in full.

AFFI RVED.
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