IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20482

TERRY CASKEY and FELI Cl A CASKEY,
Plaintiffs-Appellants,

VERSUS
MAN ROLAND, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

March 18, 1996
Before GARWODOD, SM TH, and DENNI'S, G rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Plaintiffs Terry and Felicia Caskey! appeal the denial of
their nmotion for a newtrial. They argue that the district court
abused its discretion by deciding to admt certain testinony and
evi dence that the defendant had failed to disclose during discov-

ery. Concluding that any error was either harm ess or invited by

" Pursuant to 5THQR R 47.5, the court has determined that this opinion
should not be published and is not gr ecedent except wunder the l|inited
circunstances set forth in 5THAQR R 47.5.4.

1 Felicia Caskey’s injuries are derivative of M. Caskey’s. She is a
plaintiff only for the | oss of househol d services and | oss of consortiumcl ai ns.



the plaintiffs, we affirm

| .

We recount here the general factual franmework of this case,
| eaving the details to the |egal discussion bel ow. I n Decenber
1989, Terry Caskey? suffered a back injury that prevented himfrom
perform ng any physical |abor for alnbst a year. Thi s acci dent
occurred well before the events that gave rise to this case.

Caskey returned to work in Septenber 1990. On Novenber 3,
1990, while working on a printing press, he sustained injuries to
hi s back, neck, and other areas of his body.

Caskey then filed a suit in diversity agai nst Man Rol and, |nc.
“Man Rol and”), the manufacturer of the printing press, proceeding
under theories of product liability and breach of warranty. During
t he di scovery process, both parties had access to Caskey’s nedi cal
records, which reflected that Caskey walked with a linp and
sonetinmes needed the help of a cane. They al so contained the
opi ni on of one of Caskey’'s doctors that Caskey should not use a
wheel chai r.

Caskey appeared at trial, unexpectedly in a wheelchair. He
testified that he was unable to get around wi thout a cane or
wheel chair and that he could walk only with a cane and for short
di st ances. He also testified that he had never clained to be

permanently disabled from the 1989 accident and that he had

2\We refer to Terry Caskey as “Caskey” and to Felicia Caskey as “Ms.
Caskey.”



conpletely recovered from that accident by the tinme of the 1990
acci dent. He further clained to be concerned about paying his
future nedi cal expenses. He stated that this concern was causing
hi m nment al angui sh.

At trial, disputes arose regarding the admssibility of
certain evidence consisting of (1) Social Security Adm nistration
(“SSA”) records and findings; (2) a videotape of Caskey wal king to
his truck with a i npSSbut wi t hout a caneSSand driving to a friend’' s
house on Novenber 14, 1992; and (3) the videographer’s testinony
authenticating the tape. The district court ultimtely admtted
all of this evidence.

The jury found that there was a defect in the printing press
and that Man Rol and had breached its warranty that the press was
free fromdefects. The jury, however, apportioned 80%of the fault
to Caskey and only 20% to Man Rol and. The jury also awarded
damages to the Caskeys.

After the verdict, the district court entered judgnent as a
matter of law for the defendant, ordering that the Caskeys take
nothing.® The court then denied the Caskeys’ notion for a new

trial.

3 The Texas |l aw applicable at the tine of trial prohibited a clainmant from
recovering damages for a strict products liability claimunless the clainmnt’s
gercenta e of responsibility was less than 60% Tex. QVv. PrRaC. & REM CODE ANN.

33.001(b) (West Supp. 19953/. Texas has since anended this section of its code.
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1.

W review the denial of a notion for new trial for abuse of
di scretion. Chiasson v. Zapata Qulf Marine Corp., 988 F.2d 513,
515 (5th Cir. 1993), cert. denied, 114 S. C. 1536 (1994). W
revi ew adm ssions of evidence under the sanme standard. ld. W
subj ect erroneous evidentiary admssions to a harmess error
analysis as well. Feb. R Evip. 103.

Where appropriate, we may al so apply the doctrine of invited
error, which states that a party cannot be heard to conplain of an
error that it induced or provoked.* As we have stated el sewhere,

a party may not invite an error and then conplain of it.®

L1l
Caskey argues that the adm ssion of the SSA records and
findings was an abuse of discretion. First, he clains that the
evi dence confused the jury in violation of FeD. R EviD. 403.

Second, he clains that the adm tted evi dence was either irrel evant

4 See, e.g., United States v. Gray, 626 F.2d 494, 501 (5th Gir.), cert.
deni ed, 449 U. S. 1038, and cert. denied, 449 U S. 1038 (1980), and cert. deni ed,
449 U.S. 1091, and cert. denied, 450 U S. 919 (1981) (holding that “a defendant
who asks for an instruction will not be heard to conplain about the instruction
on appeal ”); Croce v. Bromley Corp., 623 F.2d 1084, 1092-93 (f5th Gr. 1980?1,
cert. denied, 450 U.S. 981 (1981) (holding that, where the defendants put the
general reputation of a pilot at issue, they will not be heard to conplain that
the di s} ri ;:t court erred in admtting evidence of that pilot’s past deportnment
as a pilot).

5>See, e.g., United States v. Baytank (Houston), Inc., 934 F.2d 599, 606
(5th Gr. 1991); United States v. Lewis, 524 F.2d 991, 992 (5th Cr. 1975), cert.
deni ed, 425 U.S. 938 (1976); United States v. Nelson, No. 95-40097, slip op. 17-
18 (5th Gir. Nov. 21, 1995) (unpublished) (holding that, where defense counsel’s
remarks in cl osing argunent invited response fromprosecutor, defendant coul d not
conpl ai n of prosecutorial msconduct during oral argunent); Capella v. Zurich
Gen. Acc. Liab. Ins. Co., 194 F.2d 558, 560 (5th Cir. 1952); Crockett v.
Uniroyal, Inc., 772 F.2d 1524, 1530 n.4 (11th Gir. 1985) (characterizing invited
error as a “cardinal rule of appellate review').
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or aviolation of the collateral source rule. Because any error in
admtting this evidence was invited, Caskey is estopped from
asserting this argunent.

Caskey testified that, as of Novenber 3, 1990SSt he date of the
accident at issue in this caseSShe had conpletely recovered from
hi s back injury of Decenber 1989, having experienced no recurrence
of pain.® On cross-exam nation, he stated that he had never
claimred to be permanently disabled as a result of the 1989
acci dent.

The district court allowed Mn Roland to inpeach this
testinony by introducing a single docunentSSa |l etter fromCaskey to
the SSA in which he clained to be permanently disabled as a result
of the 1989 accident. The court admtted no other SSA records or
findings at this tinme. Caskey does not challenge this adm ssion.

After introduction of this docunent, Caskey clained that the
SSA rejected his claimof permanent disability and turned down his
request for disability benefits. He also testified that he was
worried about his ability to pay future nedical bills, claimng
that this situation was causi ng himnental anguish.

The district court allowed Man Roland to contradict this
testinony by introducing SSA records and findings. This evidence
established that the SSA, after initially rejecting Caskey’ s claim
approved Caskey’'s claim upon reconsideration and granted him

disability benefits. This evidence al so established that Caskey’'s

5 The events that gave rise to the Decenber 1989 injury are distinct from
the events that gave rise to the Novenmber 1990 injury. Man Roland and its
printing press were not involved in the forner accident.
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disability benefits included paynents for his future nedical
expenses.

We assune wi t hout deciding that adm ssion of this evidence was
error. W still do not reach this claim however, because Caskey
invited any such error. By claimng that the SSA had rejected his
disability claimand denied him benefits, Caskey opened the door
for Man Roland to introduce evidence that the SSA in fact had
approved his cl ai mon reconsi deration and had granted hi mbenefits,
i ncl udi ng paynents for his future nedi cal expenses. Caskey cannot

now be heard to conplain of such error.

| V.

Caskey argues that the adm ssion of the videotape and the
vi deogr apher’ s aut henticating testi nony was an abuse of discretion.
He clains first that Man Rol and was required to have di scl osed the
vi deot ape and the identity of the videographer during discovery,
pursuant to FED. R Qv. P. 26. He also clains that Forsythe shoul d
not have been permtted to testify, because he had not been pl aced
on Man Roland’s witness |ist.

Caskey testified at trial that he had been house-ridden since
1990 and was unable to do anything w thout a cane or wheel chair.
He clainmed furthernore that he could not walk nore than “a couple
of steps” w thout a cane.

Unbeknownst to Caskey, Man Rol and had comm ssioned a private
i nvestigator, Janmes Forsythe, Jr., to conduct video surveill ance of

Caskey prior to trial. Forsythe perforned such surveillance on



Novenber 14, 1992. This session fell between two visits by Caskey
to his doctors on Novenber 12 and Novenber 17 of that year. Mn
Rol and had not disclosed the existence of this videotape to the
Caskeys during the discovery process. It also had failed to
identify the videographer, Forsythe, as a person with know edge of
rel evant matters.

The contents of the videotape were consistent with the nedi cal
records provided to both parties during discovery, but not with
Caskey’s trial testinony. The videotape showed Caskey wal king to
his car and driving a short distance to a friend s house. No
wheel chair ever appeared in the videotape. |In fact, the videotape
showed Caskey wal ki ng wi thout even a cane.

Man Rol and asked the district court to allow it to show the
vi deotape to the jury. Caskey had had an opportunity to view the
vi deot ape outside the courtroom He testified, outside the
presence of the jury, that he could not tell whether he was the
person in the videotape. Caskey’'s counsel repeatedly insistedthat
Man Rol and bring in the videographer, Forsythe, to authenticate the
tape. Man Rol and agreed to do so.

Just as Man Rol and prepared to showthe videotape to the jury,
Caskey objected on the ground that Man Roland had not i ncluded
Forsythe on its witness list. It also objected on the ground that
Man Rol and had produced neither the tape nor Forsythe's identity
during discovery. The district court admtted both the videotape
and the authenticating testinony of the videographer. Forsythe’s

testinony consisted strictly of authenticating the videotape.



We assune, arguendo, that adm ssion of the videotape was
error. Qur decision in Chiasson offers support for this assunp-
tion, particularly because the facts of Chiasson are simlar to the
facts here. We al so assune, agruendo, that adm ssion of the
vi deographer’s testinony was error. Nevert hel ess, we hold that

neither error warrants reversal.

A

Wiere the failure to disclose relevant evidence is harn ess,
exclusion is not required by the federal rules: “A party that
W t hout substantial justification fails to disclose information
required by Rule 26(a) or 26(e)(1) shall not, unless such failure
is harmess, be permtted to use as evidence at a trial, at a
hearing, or on a notion any witness or information not so dis-
closed.” Febp. R Qv. P. 37(c)(1) (enphasis added). Furthernore,
FED. R Evip. 103 establishes that an error is not reversible unless
it affects a substantial right. See Chiasson, 988 F.2d at 518.

Caskey clains that the adm ssion of the undiscl osed vi deot ape
conprom sed his credibility before the jury. Caskey further clains
that the defendant’s use of the videotape tainted the jury’'s
verdi ct because it conveyed to themthe perception that he had been
caught in a lie.

The contents of the videotape, however, were relevant only to

damages, not liability,” as the historical facts concerning

" The same was true of the videotape in Chiasson. Cf. 988 F.2d at 514-15
(listing videotape s contents).
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liability were essentially undisputed.? To the extent that
Caskey’s credibility was inmpugned, therefore, such inpugnnent was
relevant only to danmages and not to the liability conponent of the
verdi ct.

Any effect on the danmages conponent was irrelevant, because
the jury found that Caskey was 80% at fault. As we have stated,
see note 3, supra, Texas law at the tinme of trial prohibited a
claimant from recovering damages for a strict products liability
claimunless the claimant’s percentage of responsibility was | ess
than 60% Caskey, therefore, was entitled to no damages, and any
i npugnment of his credibility in that regard was harm ess.

Chi asson rested on distinctly different law and facts. The
plaintiff in that case sued under the Jones Act, see 988 F.2d at
514, which permts recovery even when the plaintiff s
contributorily negligent. See 46 U S.C. App. 8 688 (West Supp
1995) (incorporating conparative negligence schene of Federal
Enpl oyers’ Liability Act). The videotape in that case, then, was
quite relevant to the issue of damages, because it did affect the
anount of recovery, even though its effect was much mtigated by
Chiasson’s high |level of conparative negligence (90%. See
Chi asson, 988 F.2d at 515.

In contrast, Caskey was entitled to no recovery at all because

of Texas law s contributory negligence defense. Whet her the

81n this case, there were witnesses to Caskey’'s accident. In Chiasson,
on the other hand, the plaintiff was the only witness to the accident. See id.
at 514. Chiasson's credibility was therefore quite inportant to the liability
conponent of her verdict.
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vi deot ape conprom sed his credibility as to danmages was i nmateri al ,
and any error in admtting the videotape was therefore harnl ess.
There is another critical distinction between this case and
Chi asson. The parties in Chiasson admtted that they would have
settled the dispute if the videotape had been disclosed prior to
trial. See id. at 518. No such concession was nmade in this case.
We hel d in Chiasson that disclosure of the videotape could not have
been harm ess because (1) the parties’ concession established that
the failure to disclose the videotape had had a “fundanental effect
on the outconme of the litigation,” and (2) the effect of the
vi deot ape on the damages i ssue was “obvious.” See id. Neither of
those reasons applies to the instant case. Concl udi ng that the
failure to disclose the videotape was harnl ess, we hold that any

error in admtting the videotape was harnl ess as well.

B.

As for Forsythe's testinony, Caskey’s counsel repeatedly
i nsisted that the videographer testify in order to authenticate the
vi deot ape. When Caskey refused to confirm whether he was the man
inthe videotape, Man Rol and put Forsythe on the stand to aut henti -
cate the tape and to confirmthat the man in the tape was indeed
Terry Caskey. Although Caskey’s counsel did ultimately object to
Forsythe' s appearance as a witness, this objection cane far too
| ateSSi.e., just as the tape was about to be shownSSand only after
Caskey’s counsel had insisted that Forsythe testify. Any error in

admtting this testinony was invited by Caskey, and he cannot be

10



heard now to conplain of such error.
In summary, all the errors of which Caskey conpl ai ns on appeal

were either harmless or invited. Accordingly, we AFFIRM
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Dennis, J. dissenting.

Themaority holdsthat the admission of the undisclosed surveillance videotape was harmless
error. Because Fed.R.Civ.P. 37(c)(1) requires exclusion of evidence for the defendant’s blatant
violation of thedisclosurerules, and because| disagreethat the admission of the undisclosed evidence
congtituted harmless error, | dissent.’

The plaintiffs made an interrogatory request for the names of “each person who has any
knowledge of facts or discoverable matters, whether or not admissible, that are or may be relevant
to any issue in thislawsuit.” Subsequently, the defendants hired a private investigator to videotape
Mr. Caskey limping without a cane on November 14, 1992, more than ayear before the trial which
commenced on February 16, 1994. Defense counsel failed to supplement their discovery response,
not notifying the plaintiffsof the identity of the investigator and the existence of the tape until after
commencement of trial at 8 p.m. on the night before the tape was shown to the jury.

In Chiasson v. Zapata Gulf Marine Corp., 988 F.2d 513 (5th Cir. 1993), this court held that:
(1) asurvelllance videotape of the employee-plaintiff’ s daily activities was substantive evidence and,
thus, had to be disclosed pursuant to adiscovery request, regardless of any impeachment value, and
(2) admission of the videotape following nondisclosure during discovery was reversible and not
harmless error in light of the videotape's obvious important effect upon the verdict and the likely

impact the video would have had on settlement negotiations had it been properly disclosed.

% | agree with the mgjority that the admission of the Social Security Administration records
was not in error. The majority opinion uses the concepts of “invited error” and “opening the door”
interchangeably, however, yet the terms stand for somewhat different principles. Invited error
prevents a party who purposefully fails to object to an opponent’s inadmissible evidence from
responding inkind with hisowninadmissible evidence. Theinstant caseinvokesinstead the doctrine
of curative admissibil it%/, or “opening the door,” which allowsaparty to protect himsdif at trial, after
inadmissible evidence has been introduced by the oplfz_)o_s ng party, by retorting inkind. 1 Wigmore 8§
15; 1 McCormick on Evidence 8§ 57; 1 Weinstein's Evidence § 10?102]. Compare two of the cases
cited by the mgjority: United States v. Baytank (Houston), Inc, 934 F.2d 599, 606 (5th Cir. 1991
(Theinvited error doctrine holds that a party cannot apgeal ajury instruction it requested at tri f
versus Crocev. Bromley Corp., 623 F.2d 1084, 1092-3 (sth Cir. 1980), cert. denied, 450 U.S. 98
(1981) (Testimony developed by the defendant concerning his r%Jutatlon “opened the door” for the
admission of plaintiff’sevidence regarding the pilot’s past record.) | aso note that neither doctrine
could apply to the surveillance videotape.
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In 1993, a new sanction for failure to make discovery disclosure was added by Fed.R.Civ.P.
37(c)(1). It provides that a party who, without substantial justification, fails to make disclosures
required by Rules 26(a) and 26(€e)(1) shal not be permitted to use suchinformation or witnessat tria,
at a hearing, or on amotion, unlessthe falure to discloseis harmless. 4A Moore’ s Federal Practice
§ 37.04[1]. Inlarge measure, this new sanction was intended to put teeth into the mandatory initial
disclosure requirements added by the 1993 amendments. Wright, Miller & Marcus Federa Practice
and Procedure § 2289.1. Thisnew sanction strongly vindicates the 1993 decision in Chiasson v.
Zapata Gulf Marine Corp., supra, which was based on Fed.R.Civ.P. 26(b). Becausethetrial inthe
present case commenced on February 16, 1994, the trial court’s decision was governed by both
Fed.R.Civ.P. 37(c)(1) and the Chiasson precedent.

Man Roland failed to make disclosure of the surveillance videotape, despite the plaintiff’s
discovery request and the mandatory discovery requirements of Fed.R.Civ.P.26(a). The defendant
showed no “substantia justification” for the delay, nor could it claim that the concealment of the
surveillance tape until trial was harmless under Fed.R.Civ.P. 37(c)(1). Thedistrict court violated its
discretion in failing to invoke the mandatory exclusion sanction of Rule 37(c)(1), an error which
affected substantial rights of the plaintiff. Fed.R.Evid. 103.*°

The mgority opinion mischaracterizes Caskey’s testimony as greatly inconsistent with the
surveillance videotape. The plaintiff made clear in testimony that he recelved the wheelchair, after a
long waiting period, three weeks before the trial in order to make it easier for him to get around.
Caskey never claimed to use awheelchair at the time the videotape wastaken, indeed he testified that
he could walk “a couple of steps’ without acane. The video showed him walking from histruck to
a house. Moreover, the mgority’s discussion of conflict between Caskey’s testimony and the
undisclosed evidence is not relevant to its holding. Chiasson, 988 F.2d at 517, specifically rgjected

an impeachment exception to the exclusion of undisclosed evidence “because it flies directly in the

10 The case involves discussion of two different types of “harmless error”: whether the
defendant’ s failure to disclose was harmless under 37(c)(1), and whether the trial court’s inclusion
of excluded evidence was harmless under Fed.R.Evid. 103.
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face of the very purpose of discovery,” the open evaluation of each party of the other’ s case before
trial. The purpose of open discovery is not about the right to avoid being caught in alie, but about
avoiding the use of concealment and surprise as tria tactics, making a tria “less a game of blind
man’s b[l]uff and more afair contest.” Id. citing United States v. Procter & Gamble Co., 356 U.S.
677, 682, 78 S.Ct. 983, 986, 2 L.Ed.2d 1077 (1958).

F.R.C.P. 37(c)(1) contains an exception from exclusion when the defendant’s failure to
discloseisharmless. Inthiscase, asin Chiasson, supra at 517, the effectiveness of the surveillance
video came not from its use as impeachment evidence, because it did not serioudly conflict with Mr.
Caskey’s testimony, but in its use as a surprise meant to create the impression that the defendant
caught the plaintiff in aliewith the aid of aprivate investigator. Thus, not only wasthe defendant’s
failure to disclose the evidence not harmless, its value resulted from the defendant’ s conceal ment of
the evidence from the plaintiff before the trial to be sprung on himin court. Thedistrict court should
have excluded the evidence as required by Rule 37(c)(1).

The district court’s admission of the undisclosed videotape aso did not constitute harmless
error under Fed.R.Evid. 103. The nature of the surprise attack surely made a serious impact on the
jury’s assessment of Caskey’s credibility, and therefore on its assessment of the proportion of his
liability. Caskey’ s explanation of the videotape, that his doctors recommended that he walk without
his cane for rehabilitation, but that he could not do so easily or often, rang hollow because it came
after the surprise admission of thevideotape. Theplaintiff’ scredibility isapervasveissue. Itseffects
cannot be hermetically sealed off from the liability issue, especialy not at atria by jury.

Thejury awarded damagesto Caskey, but held him 80% responsiblefor theinjury. Texaslaw
prohibited recovery for a claimant who was not less than 60% responsible. The influence of the
erroneous admission on fault assignment created an even greater impact ontheresult of the case than

in Chiasson, because Caskey received not just less but none of the damages computed by the jury.

The mgjority attempts to distinguish the present case from Chiasson because in that case
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defense counsel admitted at oral argument both that the video had greater impact because the
plaintiffsdid not see it before trial, and that the defendant would have settled the case had it been
forced to disclose the video before tria.  Indeed, one of the purposes of open discovery is to
promote settlement. Not surprisingly, the appellee in the present case does not admit so much, but
proper disclosure of the evidence would have encouraged settlement in this case as well by
diminishing much of the power of the surveillance videotape.

The discovery rules rely heavily on voluntary compliance, because a party can often never
know about evidence withheld by its opponent. With Fed.R.Civ.P. 37(c)(1), Congress ensured that
an undisclosing party may at least not make use of its own concealed evidence. The majority
weakens that incentive structure by affirming this verdict despite the admission of undisclosed

evidence harmful to the verdict.
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