IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20471

ANNAMVA THOT TAKKARA,
Pl ai ntiff-Appellant,
vVer sus
HCA HEALTH SERVI CES OF TEXAS, | NC.
d/ b/ a West Houston Medical Center,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas

( CA- H 92- 1789)

February 26, 1996
Bef ore GARWOOD, SM TH and DENNI'S, Circuit Judges.”’

PER CURI AM

In this Title WVII action, plaintiff-appellant Annanma
Thott akkara (Thott akkara) conpl ains of certain evidentiary rulings
of the district court, and of the adverse findings of the district
court and the jury on her clains of, respectively, discrimnatory
deni al of pronotion (prior to the Novenber 1, 1991, effective date

of the 1991 Title WVII anmendnents, hence bench tried) and

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



retaliation (post-Novenber 1, 1991) for her <conplaints to
supervisors and the EEOC in that regard (jury tried). W find no
reversible error and affirmthe take nothing judgnment. Thottakkara
al so conplains that the district court erred in finding her suit
“frivol ous, unreasonabl e, and wi t hout foundation” and consequently
awardi ng approximately $70,000 attorney’'s fees to defendant-
appel l ee HCA, Health Services of Texas, Inc. W conclude that the
record as a whol e does not support the determnation that the suit
was frivolous or so unreasonable and w thout foundation as to
authorize an attorney’s fees award against the plaintiff wunder
Title VII, and we hence set aside the award of attorney’s fees.
The district court did not abuse its discretioninrefusingto
recogni ze Thottakkara’'s proffered expert wi tness, Lila Laux (Laux).
Laux had no training in nursing or nedicine, and had not perforned
or revi ewed studi es of how hospital nurses were disciplined. Laux
woul d offer, inter alia, the truly bizarre opinion that Fischl was
likely notivated by bias against dark-skinned people because
Fischl’s parents were born and reared in Austria—though Fischl
herself was born and reared in Canada (and was not shown to have
ever been to Austria or Germany) —and Laux, who had |Iived i n Ger many
for approximately eight years (just when or where or at what age i s
not reflected), thought Gernmans tended to be prejudiced against
dar k- ski nned people. Any enpl oyer who woul d act on such a prem se
in, for exanple, disciplining Fischl for discrimnation, would
doubtless itself violate Title VII's proscription of national

origindiscrimnation. Simlarly, there was no abuse of discretion



inrejecting plaintiff’'s proffer of an excerpt from The R se and
Fall of the Third Reich to showthat the particular town in Austria
where Fischl’s father was born had been the chil dhood hone of
Adol ph Hitler and was near a Nazi concentration canp.

Nor did the district court reversibly err in exercising its
discretion to exclude the reference by the defendant hospital’s
Pr of essi onal Nurse Peer Review Commttee (PNPRC) to the state Board
of Nurse Exam ners (the Board) and the Board' s cryptic four-1line
letter to plaintiff that after a hearing—at which the Hospital did
not participate and apparently there was no prosecuti on—no action
will be taken against your license” and the file “has been
expunged. ” The PNPRC—conposed of five hospital RNs who were
apparently neither involved in the dispute nor plaintiff’s
supervi sors—was obligated by state law, if it found, or possibly
if it “had reasonable cause to suspect,” failure to conformto
m ni mum st andards or unnecessary exposure of patients to risk, to
refer the matter to the Board. See Tex. Rev. Civ. Stats. Art.
4525a, Sec. 1l.(a), Sec. 1A, Sec. 2(a) & (b), Sec. 9.!' The basic
factual question was whether defendant’s decisions to discipline
appellant and/or thereafter to refer her to the PNPRC were
retaliatory. The jury found they were not. |f not, the PNPRC was
certainly not acting inretaliation. Since the PNPRC s action was

not in evidence, there was no need to show the Board's action for

!And, we note nerely in passing that state |aw provides
immunity from*®“civil liability” and “any other retaliatory action”
for making, “without malice,” any report “reasonably believed to be
required or permtted under this article.” Art. 4525a, Sec. 10(a).



any kind of “balance.” And, the Board s conclusory action would
appear to be hearsay on the nerits, as defendant was not a party or
partici pant before the Board.

None of appellant’s other conplaints of evidentiary rulings
merit discussion. No reversible error is presented by any of the
evidentiary rulings, singly or together. W further reject
appellant’s conplaint that the evidence does not support the
district court’s determ nation that the denial of pronoption was not
discrimnatory or the jury's determnation that there was no
retaliation.

We accordingly affirmso nuch of the judgnent bel ow as deni es
plaintiff any recovery on the nerits.

As to the attorney’s fees awarded def endant, we concl ude t hat
the evidence, taken as a whole, does not support the district
court’s determnation that plaintiff’s suit was frivolous or so
unreasonabl e and w thout foundation as to warrant an award of
attorney’s fees. Plaintiff produced enough evidence to get to the
finder of fact, and had sonme reason to believe that she was as
qualified for the pronotion as the person who received it; and, the
district court deni ed defendant’s Rule 50 notion on the retaliation
claim While plaintiff’s clains were not strong, they were not
whol |y unreasonabl e or without foundation. Under these particular
facts, Title VII attorney’s fees were not properly awarded to the
prevail i ng defendant.

Accordingly, we nodify the judgnent of the district court only

so as to elimnate the award of attorney’'s fees; we affirm the



judgnent below in all other respects (including the award agai nst
plaintiff and to defendant of all ordinary court costs). Each
party shall bear its own costs on appeal.

MODI FI ED in part and AFFI RVED AS MODI FI ED



No. 94-20471, Thottakkara v. HCA Health Servs.

JERRY E. SMTH, C rcuit Judge, concurring in part and dissenting in
part:

| concur in all of the nmajority opinion except for the
reversal of attorney’ s fees. Remar kably, the majority entirely
omts a discussion of the standard of review. W accord a great
deal of flexibility to our district courts on this question, and we
reverse only upon a show ng of abuse of discretion. See, e.q.
Stenseth v. Geater Fort Worth & Tarrant County Community Action
Agency, 673 F.2d 842, 848 (5th Gr. 1982). The mgjority, however,
appears to review this matter de novo.

The conplaint was plainly and undeniably frivol ous. Any
assertions about discrimnation are pure speculation, and a
plaintiff’s subjective, even good-faith belief that the enpl oyer
was notivated by a discrimnatory notive will not, alone, provide
nonfrivol ous grounds for suit. See Jackson v. Color Tile, Inc.
803 F.2d 201, 202 (5th G r. 1986). The assertion nentioned in the
maj ority opinion, regarding the fact that Fischl’s father was born
in Htler’'s childhood home, is indicative of the fact that
plaintiff’s entire position is downright silly.

There are countless thousands of discrimnation conplaints
that nerit the careful attention of the federal courts; nmany of
these prove, in the end, to be unworthy of a favorabl e judgnent,
but they are not frivolous. On the other hand, the district courts
shoul d not have to tolerate conplaints that are as devoid of nerit

as is Thottakkara's. That is why Congress has afforded recovery to



def endants that are harassed by such litigation.

We should |eave such things in the hands of the district
judges, to exercise their wide discretion to weed out the truly
vapid clains that are filed in their courts. It is a disserviceto
Judge Harnon to say, in this case, that she abused her discretion
in inposing attorney’'s fees. Accordingly, | respectfully dissent

fromthat part of the majority’s well-intentioned hol di ng.



