IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20468

KEI TH A. DOLLAR,

Pl ai ntiff-Appellant,
V.
CEORG A- PACI FI C CORP.

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 93 314 c/w 93 3404)

June 20, 1995

Bef ore KING and JONES, Circuit Judges, and KAZEN, District Judge.”
PER CURI AM **

Plaintiff-appellant Keith A Dollar appeals the decision of
the district court granting judgnent as a matter of |aw foll ow ng
ajury trial on Dollar's clains agai nst def endant - appel | ee Geor gi a-
Paci fi ¢ Corporation. Dol lar, a fornmer Georgia-Pacific enployee,

all eged that Georgia-Pacific slandered himin statenents read by

“District Judge of the Southern District of Texas, sitting by
desi gnation

““Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Ceorgia-Pacific at neetings of brokers in Florida and Texas
followng Dollar's termnation. Dollar also clainmed that Georgia-
Paci fi c sl andered hi mwhen it expl ai ned why he was bei ng term nat ed

under a theory of "conpelled self-defamation.”™ W affirm

| . DI SCUSSI ON
A.  The Sel f-Defamation C aim
We address first the conpelled self-defamation claim The
case lawin Texas on the requisites for a conpell ed self-defamation

claimis conflicting. Conpare Chasewod Constr. Co. v. Rico, 696

S.W2d 439 (Tex. App. 1985, wit ref'd n.r.e.) (holding that to
prove a self-defamation claim the plaintiff nust denonstrate only

that publication to a third party was |likely) and First State Bank

v. Ake, 606 S.W2d 696 (Tex. G v. App. 1980, wit ref'd n.r.e.)
(sanme) with Doe v. SmthKline Beecham Corp., 855 S.W2d 248 (Tex.

App. 1993, wit granted on other grounds) (noting that to prevai
on a defamation claim a self-publishing plaintiff nust show both
t hat he was unaware of the defamatory nature of the matter and that

publication to a third party was foreseeable); see also Duffy v.

Leading Edge Prods., Inc., 44 F.3d 308, 312 n.5 (5th Gr. 1995)
(di scussing the conflict between the Texas cases). Further, the
Texas Suprene Court has not spoken directly to the issue. See
Duffy, 44 F.3d at 312 n.5. Fortunately, in the instant case, we
need not confront this issue.

Under Texas law, in analyzing an allegedly defamatory

statenent, "the initial question for determ nation is a question of



law to be decided by the trial court: were the words used

reasonably capable of a defamatory neaning." Musser v. Smth

Protective Servs., 723 S.W2d 653, 654-55 (Tex. 1987). Moreover,

Texas courts have repeatedly stated that in answering that
guesti on:

Al legedly . . . slanderous statenments nmust be construed
as a whole, in light of surroundi ng circunstances, based
upon how a person of ordinary intelligence woul d perceive
the entire statenent. Only when the court determ nes the
conpl ai ned-of | anguage to be anbi guous or of doubtfu
inport should a jury be permtted to determne the
statenent's neaning and the effect the statenent has on
the ordinary listener.

Kelly v. Diocese of Corpus Christi, 832 S.W2d 88, 91 (Tex. App.

1992, writ dismid wo.j.); accord Miusser, 723 S.W2d at 655.

The only statenents by Georgia-Pacific that are relevant to
this claimare those nmade by CGeorgia-Pacific to Doll ar when he was
termnated. There is no dispute about what those statenents were:
Ceorgia-Pacific told Dollar that he was term nated because of
"busi ness practices."” Wen Dol lar inquired whether his term nation

"related to the situation in New Ol eans," CGeorgia-Pacific replied

yes. I n subsequent interviews for enploynent, Dollar went beyond
Ceorgia-Pacific's actual statenents to expl ai n what he t hought were
t he underl yi ng charges agai nst hi mnade by Georgi a-Pacific. Those
scenarios form the basis for Dollar's conpelled self-defamation
claim Construing Georgia-Pacific's statenents as a whole and in
light of all of the surrounding circunstances, we find that the
statenents sinply were not defamatory, and we do not believe that

Texas courts would allowDoll ar's enbellishnent to be attributed to

Ceorgi a-Pacific.



Moreover, even if a fact-finder mght be able to concl ude t hat
the statenents nade by Ceorgia-Pacific were defamatory, they are
subject to a qualified privilege. As di scussed below, certain
statenents, even if defamatory, are subject to a qualified
privilege. See infra Part B. The statenents made to Dol l ar
regardi ng his discharge were privileged, and there is no evidence
inthe record indicating that Georgia-Pacific acted with nmalice or
want of good faith when it told Dollar why he was bei ng term nat ed.

Accordingly, we find that the district court did not err in
concluding that Dollar's self-defamation claimfailed as a matter

of | aw.

B. The Defamation C aim

Dol | ar also alleged that CGeorgi a-Pacific defanmed hi mthrough
statenents the conpany nmade at sales neetings. During these
nmeetings, Georgia-Pacific officials read a prepared statenent in
whi ch they noted that "discrepancies in the paynent of perfornance
funds" to a custonmer in the New Ol eans market had resulted in the
severance of the relationship wwth the broker serving that market
and the termnation of two sales representatives. The statenent
al so described certain CGeorgia-Pacific policies, but it did not

nention Dollar's nane or title.! In examning the slander claim

! The parties agree that the statenent read in full:

A recent investigation has reveal ed di screpancies in the
paynment of performance funds to one of the custoners of
the packets [sic] products group in the New Ol eans
mar ket . As a result of that investigation, we have
severed our relationship with the broker servicing that
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the district court applied an actual malice standard and hel d t hat
the evidence did not raise a jury issue on the existence of actual
mal i ce.? W agree.

Texas courts have recogni zed that defamatory statenents in
certain contexts are excused; that is, they are subject to
qualified privilege, protecting the speaker fromliability even for
a defamatory statenent. Such privilege inures to "comrunications
made i n good faith on any subject matter in which the author has an
interest, or with reference to which he has a duty to performto
anot her person having a corresponding interest or duty." Mtre v.

Brooks Fashion Stores, 840 S.W2d 612, 619 (Tex. App. 1992, wit

deni ed); accord Houston v. G ocers Supply Co., 625 S.W2d 798, 800

market and, in addition, have term nated two packets
[ sic] products group sales representatives.

W adhere to those legal and ethical requirenents
enbodied in Ceorgia-Pacific Corporation's code of
busi ness conduct which governs the allocation or
application of credit and all owances and the paynent of
monetary funds to our custoners. These prograns are
subject to scrutiny in order to confirm both their
accuracy and | egitinmacy.

Any inproper conduct involving the allocation or
application of credits or allowances or the paynent of
monetary funds will subject persons involved in such
i nproprieties to di sciplinary action, i ncl udi ng
term nati on.

2 |n the instant case, it does not appear that the district
court nmade an express ruling as to whether Georgia-Pacific's

statenents were privileged. The court, however, did apply the
"actual malice" standard that only applies to conditionally
privileged statenents. Thus, it appears that a finding of

conditional privilege is inplicit in the district court's ruling.
See First Nat'l Bank v. |Independent Fire Ins. Co., 934 F.2d 73, 76
(5th Gr. 1991) (noting that we "may infer that the district court
made a finding consistent with its general holdings as |long as the
inferred finding is supported by the evidence").

5



(Tex. Civ. App. 1981, no wit); Bergnan v. Oshnman's Sporting Goods,

Inc., 594 S.W2d 814, 816 (Tex. App. 1980, no wit). The privilege
has been broadly construed, and it "applies to the giving of
information to persons interested in the trade and commerci al
standi ng of another at the tine the information is given . . . ."
Mtre, 840 S.W2d at 619. In the enploynent context, the privilege
has been found to i nclude "[a] ccusations agai nst an enpl oyee by his
enpl oyer or another enployee, nmde to a person having a
corresponding interest or duty in the matter to which the
comuni cation relates.” Bergman, 594 S.W2d at 816. Finally,

"whet her a conditional or qualified privilege exists is a question

of law for the court." Mtre, 840 S. W2d at 619; accord G ocers
Supply, 625 S.W2d at 800.

The privil ege, however, is not limtless, and "a comuni cati on
| oses its privileged character where it is made to those outsi de of
the interest group in question." Mtre, 840 S.W2d at 619.
Additionally, a qualified privilege is |ost when the statenent is

made with malice or want of good faith. Bozé v. Branstetter, 912

F.2d 801, 807 (5th Cr. 1990) (per curian); Gocers Supply, 625

S.W2d at 801; Kelly, 832 S.W2d at 93. Still, once the privilege
is established, "the plaintiff has the burden to prove malice or

want of good faith." Gocers Supply, 625 S.W2d at 801; Kelly, 832

S.W2d at 93. Further, the Texas Suprene Court has unequivocally
stated that to prevail at trial, "[i]t is not enough for the jury
to disbelieve [the] defendant's testinony. Rather, the plaintiff

must offer clear and convincing affirnative proof to support a




recovery." Casso v. Brand, 776 S.W2d 551, 558 (Tex. 1989)

(enphasi s added).

The statement was read to Georgia-Pacific enployees at
meetings involving a recitation of corporate policies and
expl ai ni ng certain personnel changes. Even if Georgia-Pacific's
statenents to Dol |l ar could be construed as defamatory, a qualified
privilege applies to the statenents read at the sales neetings. W
have stated that "[t] he public policy which the privilege advances
recogni zes the need for free conmmunication of information to
protect business and personal interests." Bozé, 912 F.2d at 806
(internal quotation omtted) (citation omtted). Moreover, in a
case discussing Texas's qualified inmunity and applying it to
comuni cati on of a poor performance eval uati on to anot her enpl oyee,

we noted that "all enployees have an interest in their enployer's
termnation policies and grounds for termnation.” 1d. (internal
gquotation omtted) (citation omtted). Thus, it is clear that

Ceorgia-Pacific's statenments were on subject matter in which

Ceorgi a-Pacific had an interest. Moreover, the statenents were
made to brokers having corresponding interest. Therefore, the
statenents were qualifiedly privileged. See, e.q., Mtre, 840

S.W2d at 618-19 (finding that the privilege applied to flyers
al l eging counterfeiting that were communi cated to store enpl oyees);

G ocers Supply, 625 S.W2d at 800-01 (applying the privilege to an

all egation of theft that was communicated to a supervisor, a job
steward, and a security guard). Further, there is no real question

on this record that Georgia-Pacific acted w thout actual malice.



The Texas Suprene Court recently reenphasized the definition of
malice in the context of defamation, noting that:

Actual malice in the defamati on context does not include
il wll, spite or evil notive, but rather requires
"sufficient evidence to permt the conclusion that the
defendant in fact entertained serious doubts as to the
truth of his publication.” (Casso v. Brand, 776 S.W 2d
551, 558 (Tex. 1989). Actual maliceis not ill wll; it
is the making of a statenment with know edge that it is
fal se, or with reckl ess disregard of whether it is true.
Carr v. Brasher, 776 S.W2d 567, 571 (Tex. 1989).

Hagler v. Proctor & Ganble Mg. Co., 884 S.W2d 771, 771-72 (Tex.

1994) .

Ceorgi a-Pacific conducted a thorough investigation of the
circunstances surrounding Dollar's term nati on before nmaking any
statenents even arguably relating to Dollar. Sinply put, there is
nothing in the record to indicate that Georgia-Pacific did not
believe that its statenments were true. Consequently, the district
court did not err in finding that there was no question of materi al
fact regardi ng whet her Georgi a-Pacific acted with actual malice or

in concluding that Dollar's defamation claimfailed as a matter of

| aw.

1. CONCLUSI ON

For the foregoing reasons, we AFFIRM



