IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20455

TI MOTHY BATI STE

Pl ai ntiff-Appellant,
V.
E. 1. DU PONT DE NEMOURS AND COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 93-1093)

(June 6, 1995)
Before KING and JONES, Circuit Judges, and LAKE, District Judge.

PER CURI AM **

Tinothy Batiste, an African-Anerican, was fired fromhis
position as a production operator in a chemcal plant after
fourteen years with DuPont. Batiste sued DuPont, alleging that
his termnation was racially notivated in violation of Title VII

of the Gvil Rights Act. 42 U S.C. 8§ 1981, 2000e. The district

" District Judge of the Southern District of Texas, sitting
by desi gnati on.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



court granted judgnent as a matter of law in favor of DuPont. W

affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

Bati ste began working for DuPont at its Sabine R ver Wrks
facility in Orange, Texas, on July 17, 1978. Batiste was a
production operator in the refining side of the Adipic Acid
Busi ness Unit of the plant.

In 1984, the Adipic Acid area of the plant adopted a quota
system permtting a certain nunber of enployees per shift to
mai ntain facial hair. Al other enployees in the Adipic Acid
area had to be clean shaven, however, in order to ensure that
there were a sufficient nunber of workers per shift that were
"respirator qualified" in the event of an energency. |In order to
be respirator qualified, an individual may not have hair growth
at the point where the respirator apparatus nmakes contact with
t he skin.

Wil e the quota systemwas in place, Batiste obtained a
medi cal exenption permtting himto have facial hair because he
suffered from pseudofolliculitis barbae (PFB), a condition in
whi ch facial hair grows inward, causing painful sores. Because
shavi ng exacerbates PFB, many individuals with PFB grow beards.

On July 30, 1991, DuPont instituted a new policy which
required all personnel in the Adipic Acid refining area to be
cl ean shaven. Batiste was instructed to visit the DuPont

physician to determne if he could satisfy the new policy. The



DuPont physician referred Batiste to a private dermatol ogi st in
Beaunont. Batiste visited the dermatol ogi st, who recommended
that Batiste attenpt to shave and talk to other PFB sufferers who
had | earned to shave. Batiste then saw three other private
dermatol ogi sts in an attenpt to convince DuPont that he should be
excepted fromthe clean shaven policy for nedical reasons. Al
three dermatol ogi sts confirnmed Batiste's PFB condition. DuPont
permtted Batiste to be tenporarily transferred into the control
roomof the Adipic Acid refining unit, an area physically
segregated fromthe plant and therefore less likely to place
Batiste at risk should a respirator be needed. During the tine
that Batiste was in the control room he was told by DuPont
supervi sors that he was expected to nmake a good faith effort to
conply with the new cl ean shaven policy or face term nation

On February 17, 1992, DuPont term nated Batiste. Inits
term nation statenent, DuPont stated that its decision was based
upon Batiste's "refusal to put forth good faith effort to get
medi cal assistance to renedy or treat PFB (pseudofolliculitis
bar bae) and your failure to cooperate with plant nedical and your
supervision with the PFB problemthat prevents you from bei ng

respirator fit tested . Shortly after his term nation
Batiste filed suit in Texas state court, alleging that his
termnation was racially notivated and seeki ng recovery under
Title VII of the Cvil R ghts Act. 42 U S. C. 88 1981, 2000e.
The defendant renoved the case to federal district court and the

case was tried before a jury. Followng the close of Batiste's



case-in-chief, DuPont noved for judgnent as a matter of law. The
district court granted the notion. Batiste filed a tinely appeal
wth this court, alleging that the district court erred in
granting Dupont's notion for judgnent as a matter of | aw because:
(1) Batiste had established a prima facie case of racial
di scrim nation and pl ausi bl e evidence of pretext; (2) the
district court inproperly weighed the evidence and failed to view
all facts and inferences in the |light nost favorable to Bati ste;
and (3) the district court inpermssibly excluded several itens
of evidence.
Il. STANDARD OF REVI EW
We review the district court's ruling on a request for

judgnent as a matter of |aw de novo. Conkling v. Turner, 18 F. 3d

1285, 1300 (5th Gr. 1994); Omitech Int'l, Inc. v. dorox Co.

11 F. 3d 1316, 1322-23 (5th Gr.), cert. denied, 115 S C. 71

(1994). A judgnent as a matter of |aw should not be granted
unl ess the facts and inferences point so strongly and
overwhel mngly in favor of one side that reasonable persons could
not disagree on the verdict. Omitech, 11 F.3d 1323.
[11. ANALYSI S

In order to establish a prima facie case of intentional
racial discrimnation under Title VII, the plaintiff nust prove:
(1) that he is a nenber of a protected class; (2) that he was
qualified for the position; (3) that he was term nated; and (4)
that he was replaced by a nenber of a non-protected cl ass.

McDonnel |l Douglas Corp. v. Geen, 411 U. S. 792, 802 (1973). Once




the plaintiff has established this prinma facie case, the burden
of production (not persuasion) shifts to the defendant to
articulate a legitimate, race-neutral reason for the term nation.

Id.; Texas Dep't of Community Affairs v. Burdine, 450 U. S. 248,

254-55 (1981). |If the defendant satisfies this obligation, the
plaintiff nust prove, by a preponderance of the evidence, that
the articulated race-neutral reason is nerely a pretext for

di scrim nation based upon race. St. Mary's Honor Center v.

Hi cks, 113 S. O. 2742, 2747 (1993).

Thr oughout the proceedi ng, the burden of proving intentional
discrimnation remains with the plaintiff. Thus, even assum ng
the plaintiff satisfies the prinma facie elenents, the evidence of
the defendant's proffered non-discrimnatory reason nmay be
sufficiently strong that reasonable jurors could not render

judgnent for the plaintiff. Brown v. Anerican Honda Mdttor Co.,

Inc., 939 F.2d 946, 950 (11th Gr. 1991), cert. denied, 502 U. S

1058 (1992). In such a case, the district court would be
warranted in granting sunmary judgnment or judgnent as a matter of

| aw for the defendant. Enplanar, Inc. v. Marsh, 11 F.3d 1284,

1295 (5th Gr.), cert. denied, 115 S. C. 312 (1994); Brown, 939
F.2d at 950.

In the case at hand, the district court inplicitly concluded
that Batiste had satisfied his prinma facie case and that it was
i ncunbent upon DuPont to articulate a non-discrimnatory reason
for Batiste's dismssal. The district court found that DuPont

had net its burden of production, stating that "[t]he failure to



be respirator qualified is the non-discrimnatory reason for the
adverse act proffered by DuPont." The district court went on to
acknow edge that DuPont's articul ated reason-- Batiste's failure
to be respirator qualified--"is attacked as pretextual on several
grounds." The court analyzed Batiste's evidence of pretext and
concl uded that DuPont's "no beard" policy was a "bonified [sic]
safety regul ation."” The court also explicitly stated that it
was "not weighing testinony" and that it decided to grant
judgnent as a matter of |aw for DuPont based upon "the evidence
taken in the light nost favorable to M. Batiste."

We discern no error in the district court's concl usion.
Bati ste has proffered no direct evidence of discrimnatory
ani nus. Moreover, his circunstantial evidence of disparate
treatment involves co-workers whose circunstances are too
di stinguishable to permt a reasonable inference of
di scrimnatory aninus. For exanple, co-worker Darwin Janes, also
a PFB sufferer, was successful in becom ng clean shaven (and
hence, respirator qualified) within three nonths after being
informed of the new policy. Batiste argues that Janmes, who is
caucasi an, was treated nore favorably because DuPont's physician,
Dr. Barnes, "took nuch greater interest in [Janmes'] PFB
condition." Specifically, Batiste conplains that "Dr. Barnes net
with Batiste, the black, on one single occasion, whereas M.
Janes, who is white, Dr. Barnes called himrepeatedly, called his

doctor, [and] asked himto cone in at |east five tines



The evidence clearly indicates, however, that Batiste did not ask
or desire to see DuPont's physician nore often. Moreover, unlike
Janes, Batiste never expressed any willingness to institute a
shaving reginen to becone cl ean shaven. Another caucasi an co-
wor ker, G enn Vincent, wore a beard while working in the sane
control roomas Batiste. The evidence unequivocally indicates,
however, that Vincent worked in a different area of the plant

whi ch was not required to be clean shaven at that tine. Thus,
whil e these two caucasi an co-workers were treated differently
fromBatiste, the evidence clearly indicates that the difference
in treatnment was not based upon discrimnatory ani nus but upon
legitimate differences in circunstances and no reasonable jury
coul d have found ot herw se.

In short, Batiste did not introduce any evidence in his
case-in-chief which would have permtted a reasonable jury to
conclude that his termnation was racially notivated.
Additionally, there is no evidence in the record that the
district court m sunderstood DuPont's Rule 50(a) notion for
judgnent as a matter of law. Indeed, the district court
explicitly infornmed the parties that, in granting DuPont's
motion, it was "not weighing testinony." Thus, Batiste's
specul ation that the district court construed the notion as a
motion for involuntary dism ssal pursuant to Rule 41(b) is wholly
w thout merit. Accordingly, the district court did not err in

granting judgnent as a matter of |aw for DuPont.



Batiste's final argunent is that the district court erred in
excl udi ng several itens of evidence he sought to introduce. W
W ll not reverse a district court's evidentiary rulings unless
the party asserting error proves both error and substanti al

prejudice. EDCv. Mjalis, 15 F. 3d 1314, 1318-19 (5th G

1994). CQur review of Batiste's laundry list of excluded evidence
reveal s that the evidence was irrelevant and therefore properly

excl uded.

V. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



