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Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND

Al fonso Castillo-Sanchez was indicted for conspiracy to
possess in excess of five kilogranms of cocaine with intent to
distribute, and aiding and abetting in the possession of in excess

of five kilograns of cocaine with intent to distribute. Sanchez

" Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



pl eaded guilty to a supersedi ng crimnal information chargi ng noney
| aunderi ng. The Presentence Report (PSR) cal cul ated an offense
| evel of 25 and a crimnal history category of |, resulting in a
gui deline sentencing range of 57 to 71 nonths. Based upon the
subsequent review of seized records which indicated that Sanchez
and hi s co- def endant s wer e responsi bl e for | aunderi ng
approximately $4 mllion, the probation officer issued a
suppl enental PSR which increased Sanchez's offense level to 31,
resulting in a guideline sentencing range of 108 to 135 nonths.
Sanchez filed a notion to withdraw his guilty plea. The district
court denied Sanchez's notion, but did not consider the sentencing
recommendati on of the Supplenental PSR, and sentenced Sanchez to a
71-month term of inprisonnent, followed by a three-year term of
supervi sed rel ease. On appeal, this court affirmed Sanchez's

convi ction and sentence. United States v. Vasquez, No. 91-2993

(5th Gr. June 10, 1992) (unpublished).

Sanchez then filed this notion to vacate his sentence under 28
US C 8§ 2255 alleging that (1) his guilty plea was involuntary due
to ineffective assistance of counsel?!; and (2) his counsel was
i neffective. The district court determned that an evidentiary
heari ng was not necessary, and denied Sanchez's notion. Sanchez
filed a tinely notice of appeal.

OPI NI ON

Sanchez mai ntai ns that his counsel was i neffective in that he:

! Sanchez does not raise or brief this issue on appeal.
However, he does argue that his counsel was ineffective because
he failed to advise Sanchez of the el enents of the offense.
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(1) failed to advise Sanchez of the required know edge and ot her
el ements of the offense; (2) m scal cul ated t he appl i cabl e gui del i ne
sentence; (3) failed to advise Sanchez to accept responsibility;
(4) failed to object to the PSR s recommendations regarding
acceptance of responsibility and Sanchez's mnor participant
status; and (5) had a conflict of interest. Whet her counsel
rendered effective assistance is a m xed question of |aw and fact

whi ch should be reviewed de novo. United States v. Faubion, 19

F.3d 226, 228 (5th Cr. 1994).

To prevail on a claimof ineffective assistance of counsel, a
defendant nust show. (1) that his counsel's performance was
deficient in that it fell below an objective standard of
reasonabl eness; and (2) that the deficient performance prejudiced

his defense. Strickland v. Washington, 466 U S. 668, 689-94

(1984). In evaluating such clains, the court indulges in "a strong
presunption” that counsel's representation fell "within the w de
range of reasonable professional conpetence, or that, under the
ci rcunst ances, the challenged action “mght be considered sound

trial strategy. Bridge v. Lynaugh, 838 F.2d 770, 773 (5th Cr.

1988) (citation omtted). Afailure to establish either deficient

performance or prejudice defeats the claim Strickland, 466 U S.

at 697.

Sanchez first alleges that his counsel failed to advi se hi mof
t he know edge and ot her el enents of the noney | aundering offense.
He mai ntains that he did not understand that the offense required

know edge that the noney was obtained illegally.



To satisfy Strickland's requirenents in the guilty plea

context, "the defendant nust show that there is a reasonable
probability that, but for counsel's errors, he would not have
pl eaded guilty and woul d have insisted on going to trial." Hill v.
Lockhart, 474 U S. 52, 60 (1985). The prejudice inquiry wll
require the court to consider whether the counsel would have
changed his recommendation as to the plea if he had not nade the
al l eged error. Id. This assessnent, in turn, wll depend upon
whet her the proposed action or potential affirmative defense |ikely
woul d have changed the outcone of the trial. 1d.

Prior to the entry of Sanchez's quilty plea, the district
court advised himof the el enents of the offense in accordance with
Fed. R Cim P. 11(c)(1l), explaining that the offense required
know edge that the property was the proceeds of unlawful activity.
Thus, the record indicates that Sanchez was aware of the el enments
of the offense because he stated in open court that he understood
the nature of the charges. Although such statenents carry a strong

presunption of verity, Bl ackl edge v. Allison, 431 U S 63, 75

(1977), Sanchez has alleged sufficient facts to overcone the
presunption. Sanchez alleged that, when he cane to court for his
suppression hearing, he learned that his two co-defendants had
agreed to plead guilty to noney | aundering. As only one def endant
had been charged with that count, the other was going to plead to
a superseding information. Sanchez alleged that his attorney
negotiated a deal whereby Sanchez would plead to the sane

superseding information, and the original charges would be



di sm ssed. Sanchez further all eged that he protested his i nnocence
and asked for a new attorney, but that the district court denied
hi s request and gave him 15 mnutes to decide whether to plead or
go forward with his suppression hearing and trial. Sanchez,
feeling pressured and having lost confidence in his attorney,
agreed to plead guilty. He contended that prior to the
rearrai gnnment his counsel had not advised him that the offense
requi red know edge that the noney was obtained illegally. The
record supports the basic allegations that the plea agreenent was
a spur-of-the-nonment deal and that, after hearing from Sanchez and
counsel, the judge denied the notion for new counsel and a
conti nuance. Sanchez's statenents to the probation officer also
support his allegations; he stated that he volunteered to carry the
suitcase to the car for his co-defendant's wife and did not know
what the suitcase contai ned.

Even if his allegations are true, however, Sanchez has failed
to show that his counsel's alleged error prejudiced him Hi s
counsel probably would not have changed his advice to Sanchez to
plead guilty, even if he had advised Sanchez of the know edge
el emrent of the offense. Further, Sanchez pleaded guilty to noney
| aundering in exchange for the dism ssal of conspiracy and drug
possession charges; if Sanchez had refused to plead guilty and
insisted on going to trial, he would have been tried for the
conspi racy and drug possession of fenses, not the noney | aundering
of f ense. The potential affirmative defense that he |acked the

crimnal intent to commt the noney |aundering offense would not



have been relevant in a trial of the conspiracy and drug possessi on
of fenses. Thus, Sanchez has failed to establish that he woul d not
have pl eaded guilty and woul d have insisted upon going to trial if
hi s counsel had advi sed hi mof the know edge and ot her el enents of
t he noney | aunderi ng of fense.

Sanchez next contends that his counsel failed to advise himto
accept responsibility, and failed to object to the PSR s
recomendations regarding acceptance of responsibility and
Sanchez's "mnor" participant status.? "[l]n deciding an
ineffectiveness claim[in the sentencing context], a court nust
determ ne whether there is a reasonable probability that but for
trial counsel's errors the defendant's noncapital sentence would

have been significantly |l ess harsh." Spriggs v. Collins, 993 F. 2d

85, 88 (5th Cr. 1993). In Spriggs, the court noted "one
foreseeable exception to this requirenent would be when a
deficiency by counsel resulted in a specific, denonstrable
enhancenent in sentencing ... which woul d have not occurred but for
counsel's error." |1d. at 89 n.4.

Sanchez m ght have accepted responsibility for his actions if
he had been advi sed to do so by his counsel. The governnent agreed
to recomend a two-| evel reduction for acceptance of responsibility
as part of the plea bargain. A reduction for acceptance of
responsibility would have resulted in a | ower sentencing range of

46 to 57 nonths, instead of 57 to 71 nonths. However, Sanchez was

2 Al t hough Sanchez raised these argunents in the district
court, the district court did not directly address themin its
menor andum opi ni on.



not entitled to representation at the interviewwth his probation

of ficer. United States v. Kinsey, 917 F.2d 181, 183 (5th GCr.

1990). Further, Sanchez has never accepted responsibility for his
actions; he continues to nmaintain that he did not know that the
nmoney was obtained illegally. Based on Sanchez's subsequent
conduct and the absence of any assertion that he would have fully
admtted his guilt if so advised, this court holds that Sanchez was
not prejudiced by his counsel's alleged error.

Sanchez next contends that his counsel was ineffective because
he failed to object to his "mnor" participant status. However,
Sanchez has failed to denonstrate how his counsel's alleged error
prejudi ced him A defendant who is "plainly anong the |east
cul pable of those involved in the conduct of the group"” is
characterized as a mnimal participant. U S S. G § 3Bl1.2, coment.
(n.1). For exanple, mnimal participant status would be
appropriate for a person who nerely unl oaded a singl e drug shi pnent
of a "very large" organization or acted as a courier of a snal
anount of drugs in a single snuggling transaction. 1d., comment.
(n.2). Sanchez's conduct is not the type of conduct described as
mnimal in the guideline coments. The record indicates that
Sanchez pl ayed an integral role in the noney | aundering operation.
Hs fingerprints were found on the financial records. He was
observed placing a suitcase, which was |later found to contain over
$150,000, into the trunk of an autonobile; he appeared to be
nervous and was | ooki ng around. Sanchez and his co-defendants were

apprehended a short tine later while they were attenpting to flee



upon | earning that another apartnent used in the operation was
bei ng searched by police. Because the PSR is reliable, it may be
consi dered as evidence by the trial court when maki ng sentencing

det er m nati ons. United States v. Lghodaro, 967 F.2d 1028, 1030

(5th Gr. 1992). None of the evidence suggests that Sanchez had a
mnimal role in the offense in conparison to his co-defendants.
Thus, Sanchez has failed to show that he was prejudiced by his
counsel 's al | eged error because the record i ndi cates that Sanchez's
counsel woul d not have been successful in challenging his "mnor"
partici pant status. Sanchez next contends that his counsel was
i neffective because he incorrectly advised Sanchez that he woul d
recei ve a sentence of about forty nonths, when the actual guideline
sentencing range was 57 to 71 nonths. However, at the sentencing
hearing, Sanchez stated that he had not received any prom ses of
any kind, such as possible leniency or offers of probation, to
persuade himto enter a quilty plea. To receive federal habeas
corpus relief based on all eged prom ses that are inconsistent with
representati ons made i n open court when a guilty pl ea was accept ed,

a prisoner must " prove (1) exactly what the ternms of the alleged
prom se were; (2) exactly when, where, and by whom such a prom se
was made; and (3) the precise identity of an eyewitness to the

promse.'" United States v. Smth, 915 F.2d 959, 963 (5th Gr.

1990) (citation omtted). This court also considers the facts
confronting the defendant at the tinme that he nade the decision to
plead guilty, and the fundanental fairness of the proceeding.

United States v. Fuller, 769 F.2d 1095, 1098-99 (5th G r. 1985).




Sanchez has failed to show that his counsel's alleged error
prejudi ced him or underm ned the fairness of the proceeding. He
all eges his counsel told himto expect to receive a sentence of
about forty nonths, but has not shown that there was a witness to
his counsel's alleged prom se. A "prediction" of a certain
sentence is not a "prom se," and an inaccurate prediction does not

constitute ineffective assistance. See United States v. Rivera,

898 F.2d 442, 447 (5th Gr. 1990); United States v. Stunpf, 827

F.2d 1027, 1030 (5th Gr. 1987). As noted above, there was
substantial evidence against Sanchez. At the rearraignnment
heari ng, Sanchez stated that he understood the maxi nrumpenalty for
the charge and that the guideline sentence could not be determ ned
until after a PSR was devel oped. He stated that he had had anple
opportunity to discuss the case wwth his attorney and was sati sfied
wth his attorney's representation. Sanchez al so conceded that he
had not received any prom ses of any kind to persuade himto enter
a guilty plea. Under the circunstances, even if Sanchez's
all egations are accepted as true, he has not shown that but for his
counsel's all eged error he woul d not have pl eaded guilty and woul d
have insisted on going to trial.

Finally, Sanchez contends that his counsel was ineffective
because he had a direct conflict of interest. Specifically, he
alleges that he initially retained Joe Hernandez. Her nandez
wthdrew from his case to represent his co-defendant, Enery

Est upi nan-Vasquez. He then retained Arnold CGovella, who allegedly



practices law with the sanme firm as Hernandez. Even after
Her nandez wi thdrew fromthe case, he continued to handl e Sanchez's
t el ephone calls. Hernandez and Govella nmaintain that they nerely
share office space and do not practice law in the sane firm
Her nandez vol unteered that he continued to talk to Sanchez and his
famly after CGovella took over the representation.

Al t hough Sanchez has raised sone factual allegations to
indicate that his counsel nmay have had an actual conflict of
interest, he has not established that he was prejudiced by his
counsel 's al l eged conflict. To establish an ineffective assistance

of counsel claim based upon a conflict of interest, a petitioner

must show that his counsel "actively represented conflicting
interests.” Cuyler v. Sullivan, 446 U S. 335, 349 (1980).
"Prejudice is presuned . . . only if the defendant denonstrates

t hat counsel actively represented conflicting interests and that an
act ual conflict of i nt er est adversely affected counsel's

performance."” United States v. McCaskey, 9 F. 3d 368, 381 (5th Cr

1993) (citation omtted), cert. denied, 114 S. C. 1565 (1994)

Sanchez has neither shown that his counsel actively represented
conflicting interests, nor denonstrated howthe all eged conflict of
interest adversely affected his counsel's perfornmance. MCaskey,
9 F.3d at 381. Therefore, Sanchez has not established that he was
prejudi ced by his counsel's alleged conflict of interest.

Sanchez argues that the district court erred in denying his
Section 2255 notion w thout hol ding an evidentiary heari ng because

there are unresolved issues of fact. "Section 2255 provides that
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a hearing is required "unless the notion and the files and records
of the case conclusively show that the prisoner is entitled to no

relief.'" United States v. Plewniak, 947 F. 2d 1284, 1290 (5th Cr

1991), cert. denied, 112 S. C. 1239 (1992). This court reviews

such determ nations for abuse of discretion. United States V.

Bart hol onew, 974 F.2d 39, 41 (5th Gr. 1992). The district court

did not abuse its discretion in holding that an evidentiary hearing
was not necessary because Sanchez's clains could be resolved
t hrough review of the record.

AFFI RVED.
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