IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20441
Summary Cal endar

FARMERS | NSURANCE EXCHANGE
Pl ai ntiff-Appellee,

CHARLES MADI SON CLUTTER, ET AL.
Def endant s,
CHARLES MADI SON CLUTTER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 93-4017)

(Decenber 19, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges.

PER CURI AM *

Appel l ant Charles Madison Clutter appeals fromthe district
court's grant of summary judgnent for Farners | nsurance Exchange on
the issue of the duty to defend. Finding that the district court

should not have | ooked beyond the pleadings and the policy, we

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



reverse and remand to the district court wiwth instructions to enter

summary judgnent for Clutter on the duty to defend.

|. FACTUAL AND PROCEDURAL BACKGROUND
On July 29, 1993, Jack W Barrett filed a state court |awsuit
against nultiple parties, including Cutter, for injuries sustained
by Barrett on May 12, 1993. On that evening, Barrett was invol ved
inan altercation with Mchael LeBlanc in a Houston bar named " Fat
Tuesday's."” In his Third Anended Petition, Barrett alleged the
follow ng facts:

Defendants LeBlanc and Cdutter negligently and/or
recklessly caused bodily injury to Barrett, and
negligently and/or recklessly caused physical contact
with Barrett which LeBl anc and C utter knew or reasonably
should have believed that Barrett would regard as
of f ensi ve. Barrett was walking to the restroom when
LeBl anc knocked himin the eye with a pool cue. Barrett
grabbed the pool cue. Cdutter walked up to Barrett and
grabbed him Barrett fell to the ground and sustai ned
i njuries and damages as descri bed above. Alternatively,
Clutter was attenpting to break up the dispute between
LeBlanc and Barrett and did so negligently causing
Barrett to sustain the injuries and damages descri bed
above.

Clutter was i nsured under a Texas honmeowners' policy i ssued by
Farnmers |nsurance Exchange ("Farners"). Farnmers undertook the
defense of Clutter after issuing a reservation-of-rights letter to
him The policy contained the follow ng rel evant terns:

SECTION Il LIABILITY COVERAGE -- Coverage C (Persona
Liability)

If a claimis made or a suit is brought against an
insured for damages because of bodily injury or property
damage caused by an occurrence to which this coverage
applies, we wll:

1. pay up to our limt of liability for the damages
for which the insured is legally liable.
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2. provi de a defense at our expense by counsel of our choice
even if the suit is groundless, false or fraudulent. W
may investigate and settle any claim or suit that we
decide is appropriate.

The policy defines "occurrence" as "an acci dent, including exposure

to conditions, which results in bodily injury or property danmmge

during the policy period." Moreover, the policy contains an

exclusion from personal liability coverage for "bodily injury or

property danage which is caused intentionally by or at the

direction of the insured."

On Decenber 16, 1993, Farners brought a declaratory judgnment
actionin federal district court seeking a declaration that Farners
had no duty to defend Clutter in the underlying state court
| awsui t . Both Farnmers and Clutter filed notions for sunmary
judgnent. At a May 3, 1994 hearing on the notions, the district
court | ooked beyond the allegations in the Barrett petition and the
terns of the insurance policy to reach its decision.! The court
repeatedly referred to informati on obtai ned fromthe depositions of

Barrett and Cdutter to support its conclusion that "[t]his

[altercation] is not an occurrence under the policy -- or [it] is
an occurrence, but it's in one of the . . . exceptions to
coverage. " As a consequence, the district court ruled that

"Farnmers | nsurance Exchange does not have to defend Charles Clutter

in the underlying case." Clutter appeals from this judgnent,?

. The district court stated that "I'[n] going to | ook
beyond the petition because | awers sonetines lie, but very often
they don't know the facts of the case when they plead it."

2 We treat the "Final Judgnent" entered on May 13, 1994
as final for purposes of appeal, as have the parties. It was
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asserting that Barrett's allegations against himpotentially fal
w thin the coverage of the policy, and contending that the district
court, in finding otherw se, inproperly | ooked beyond the petition

and the policy terns.

1. STANDARD COF REVI EW
W review the district court's grant or denial of summary
j udgnent de novo, "review ng the record under the sane standards

whi ch guided the district court." Qulf States Ins. Co. v. Al ano

Carriage Serv., 22 F.3d 88, 90 (5th Cr. 1994) (internal quotations

omtted). Summary judgnent is proper "when no genuine issue of
material fact exists that would necessitate a trial." Id. In
determ ni ng on appeal whether the granting of sunmary judgnent was
proper, we view all factual questions in the Iight nost favorable

to the non-novant. See Lenelle v. Universal Mg. Corp., 18 F.3d

1268, 1272 (5th Gr. 1994).
Texas law governs this diversity action and inforns the

interpretation of the insurance policy.® See Firenman's Fund Ins.

Co. v. Miurchison, 937 F.2d 204, 207 (5th CGr. 1991); Atlantic Mut.

Ins. Co. v. Truck Ins. Exch., 797 F.2d 1288, 1291-92 (5th Gr.

clearly intended as a final judgnent. The district court

recogni zed that it |acked subject matter jurisdiction over the
separate and distinct indemity issue because that issue was not
yet ripe for determ nation and effectively dism ssed that issue

W thout prejudice to the right of either side to reopen the issue
when and if it becones ripe for determ nation. Qur determ nation
infra that Farnmers has a duty to defend Clutter does not
determ ne the separate issue whether Farners has a duty to
indemify Cutter.

3 The parties do not dispute that Texas | aw governs the
di sposition of this appeal.



1986) . Whether a liability insurer has a duty to defend is
generally reviewed de novo as a question of |[|aw See, e.q.,

Fidelity & Guaranty Ins. Underwiters, Inc. v. City of Kenner, 894

F.2d 782, 783-85 (5th Gr. 1990).

[11. ANALYSI S AND DI SCUSSI ON

A.  The "Eight Corners" Rule
Under Texas law, a court determnes an insurer's duty to
defend "by exam ning the allegations in the petition fil ed agai nst

the insured and the relevant insurance policy." Q@ilf States Ins.,

22 F.3d at 90. As one court descri bed:

Under this analysis we cannot consider anything outside
(a) the policy and (b) the pleadings, even if there is
evidence tending to show [that] the suit is utterly
specious. The effect of this "eight corners rule" is to
mnimze uncertainty in assessing a liability insurer's
duty, as well as to favor the insured in cases where the
merits of the action nay be questionabl e.

Feed Store, Inc. v. Reliance Ins. Co., 774 S.W2d 73, 74-75 (Tex.

App. -- Houston [14th Dist.] 1989, wit denied) (enphasis added);
see also Anerican Alliance Ins. Co. v. Frito-Lay, Inc., 788 S. W 2d

152, 153-54 (Tex. App. -- Dallas 1990, wit dismd) ("This [eight
corners] rule requires the trier of fact to examne only the
allegations in the conplaint and the insurance policy in
determ ning whether a duty to defend exists. . . . The duty to
defend is not affected by facts ascertai ned before suit, devel oped
in the process of litigation, or by the ultimte outconme of the
suit.") (enphasis added).

In applying this "eight corners” rule, a court "nust |iberally
construe the allegations in the . . . plaintiffs' petition to
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determne if they fall wthin the provisions of the subject

i nsurance policies." Cdenons v. State FarmFire and Casualty Co.,
879 S.W2d 385, 392 (Tex. App. -- Houston [14th Dist.] 1994, no
wit). The truth or falsity of the allegations should not be

considered in this determ nation.* See, e.d., Heyden Newport Chem

Corp. v. Southern Gen. Ins. Co., 387 S.W2d 22, 24 (Tex. 1965);

State Farm Fire & Casualty Co. v. Wade, 827 S.W2d 448, 451 (Tex.

App. -- Corpus Christi 1992, wit denied). As the denons court
noted, "if there is any doubt about whether the allegations reflect
a potential liability, such doubt nust be resolved in favor of the
i nsured. " 879 S.W2d at 392. In other words, the general ruleis

that the insurer is obligated to defend if the conplaint contains
a potential cause of action within the coverage of the policy. See
Heyden, 387 S.W2d at 26.

The Texas Suprene Court has noted, however, that "the insurer
is entitled torely on the plaintiff's allegations in determ ning

whet her the facts are within the coverage. |If the petition only

4 As part of the reason that the district court | ooked
beyond the pleadings to find no duty to defend, the court nade
the foll owi ng observati on:

[T]he fact that he [Barrett] pleaded it, as he had a
powerful notivation to plead, so that it appears to fal
wthin the policy, is fine. It's just |'mnot bound by
make-believe. |If the Legislature says that day is dark and
night is light, it doesn't make it so. |If he pleads that
this event was an accident, it doesn't nake it so.

Texas law is clear, however, that the duty to defend should be
determ ned wi thout considering the truth or falsity of the
allegations in the plaintiff's petition. The district court
appears to have ignored this principle inits choice to
circunvent the "eight corners" rule.
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all eges facts excluded by the policy, the insurer is not required

to defend.” Fidelity & CGuaranty Ins. Underwiters, Inc. V.

McManus, 633 S.W2d 787, 788 (Tex. 1982). Moreover, it is
inportant to understand that "[i]t is not the cause of action
al | eged whi ch determ nes coverage but the facts giving rise to the

al |l eged actionable conduct.” Adanp v. State Farm Ll oyds Co., 853

S.W2d 673, 676 (Tex. App. -- Houston [14th Dist.] 1993, wit
denied), cert. denied, 114 S. . 1613 (1994). Sinply put, "[i]f

a petition alleges facts that, prim facie, exclude the insured
from coverage, the insurer has no duty to defend." |d. at 677
(enphasi s added).

This "eight corners” or "conplaint allegation” ruleis firmy
established both in Texas law and in our Fifth Crcuit precedents.

See, e.q., @Qlf Chem & Metallurgical Corp. v. Associated Metals &

Mnerals Corp., 1 F.3d 365, 369 (5th Gr. 1993); Continental Sav.

Ass'n v. United States Fidelity and Guaranty Co., 762 F.2d 1239,

1243 (5th Cr. 1985); Argonaut Southwest Ins. Co. v. Mupin, 500

S.W2d 633, 635 (Tex. 1973); denobns v. State Farm Fire and

Casualty Co., 879 S.W2d 385, 392 (Tex. App. -- Houston [14th

Dist.] 1994, no wit). As nentioned, the general rule is that the
duty to defend is determ ned only by the policy and the pl eadi ngs;
the duty "is not affected by facts ascertained before suit,
devel oped in the process of litigation, or by the ultinmte outcone

of the suit."” Anerican Alliance Ins. Co., 788 S.W2d at 153-54.

B. A Narrow Exception



Texas |aw recogni zes one narrow exception to this "eight

corners" rule. In State Farm Fire & Casualty Co. v. Wade, the

i nsured owned a private boatowners policy that excluded coverage
arising fromthe use of the boat in a business pursuit. A w ongful
death action was filed in state court, but the underlying petition
failed to allege any facts relating to how the boat was used. See
827 S.W2d at 450-51. Thus, the court encountered difficulty in
attenpting to apply the "eight corners" rule:

The problem in this case is that by reading the

underlying petition broadly, in favor of the insured, it
is inpossible to determne if the claimis potentially

wthin the coverage of the policy. It is inpossible to
know how t he boat was used when it | eft the Brown & Root
dock at Port O Connor. To determ ne whether there is

coverage and a duty to defend, the use of the boat nust
be ascert ai ned. The underlying petition in the
wrongful death | awsuit does not address this issue.
ld. at 453.
To overconme this problem the Wade court cited its prior

decision in Gonzales v. Anerican States Ins. Co., 628 S.W2d 184,

186 (Tex. App. -- Corpus Christi 1982, no wit), for the
proposition that "[w] hen the petition in the underlying |awsuit
does not allege facts sufficient for a determ nation of whether
those facts, even if true, are covered by the policy, the evidence
adduced at the trial in a declaratory judgnent action may be
considered along with the allegations in the underlying petition."
Wade, 827 S.W2d at 452. Seizing on this departure fromthe "ei ght
corners" rule, the Wade court concl uded:

[ T] he underlying petition, read broadly, does not address

t he i ssue of howthe boat was used, which is an essenti al

fact for determning coverage wunder this private

boat owner's policy, and whether [the insurer] has a duty
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to defend the wongful death suit. It nakes no sense to
us, in light of these holdings, to say that extrinsic
evidence should not be admtted to show that an
instrunmentality (boat) was being used for a purpose
explicitly excluded from coverage[,] particularly when
doing so does not question the truth or falsity of any
facts alleged in the underlying petition filed agai nst
t he insured.

ld. at 453.
As support for its conclusion, the Wade court cited two

opi nions, International Service Insurance Co. v. Boll and Cook v.

Chio Casualty Insurance Co., that allowed extrinsic evidence in

applying the "eight corners” rule. Boll and Cook were also cited
in the prior Gonzal es opinion. In Boll, a liability insurance
policy excluded coverage for "any claim arising from accidents
whi ch occur while any autonobile is being operated by Roy Ham |ton
Boll." 392 S.W2d 158, 160 (Tex. G v. App. -- Houston 1965, wit
ref'dn.r.e.). Inalawsuit stemm ng froman autonobile accident,
the underlying petition alleged only that the autonobile was driven
by the insured' s son, but the fact that Roy Ham Iton Boll was the
insured's only son was not disclosed in the policy or in the
petition. See id. at 160. As the Gonzal es court described, "[t]he
[Boll] court held that since Roy Hamlton Boll was the insured' s
only son, a fact not apparent fromthe petition, the insurer was
not obligated to defend the suit because of the exclusi[on]."
Gonzales, 628 S.W2d at 186 (citing Boll, 392 S.W2d at 161).
Thus, the Boll court clearly considered infornmation outside of the
claimant's petition -- i.e., the fact that Roy Hamlton Boll was

the insured' s only son -- in reaching its concl usion.



Simlarly, in Cook, the rel evant i nsurance policy excl uded any
liability incurred while the insured was driving an autonobile
"owned by a relative who was a resident of the sane household."
418 S.W2d 712, 714 (Tex. Cv. App. -- Texarkana 1967, no wit).
The insured, Ms. Cook, lived with her nother and was driving her
not her' s aut onobi | e when she was involved in an accident. See id.
These facts were not apparent fromthe pleadings fil ed agai nst Ms.
Cook; nevertheless, citing Boll, the court allowed extrinsic facts
to be considered, and it affirmed the insurer's refusal to defend.
See id. at 715-16.

Fromt hese cases, we concl ude that the Gonzal es/ Wde excepti on

to the "eight corners" rule -- extrinsic evidence is allowed
"[w hen the petition in the underlying |lawsuit does not allege
facts sufficient for a determ nation of whether those facts, even
if true, are covered by the policy" -- was prem sed on situations
where the pleadings and the policy do not provide any basis for

det erm ni ng whet her coverage is applicable.® |In Wade, there were

5 Farnmers quotes the follow ng | anguage from Gonzales in
support of its position that extrinsic evidence may be consi dered
in this case:

Where the insurance conpany refuses to defend its insured on
the ground that the insured is not |iable to the clai mant,
the allegations in the claimant's petition control, and
facts extrinsic to those alleged in the petition may not be
used to controvert those allegations. But, where the basis
for the refusal to defend is that the events giving rise to
the suit are outside the coverage of the insurance policy,
facts extrinsic to the claimant's petition may be used to
determ ne whether a duty to defend exists.

&onzal es, 628 S.W2d at 187. |In context, however, this "rule"
establi shed by the Gonzales court was not neant to be read in
isolation; instead, it only conmes into play "where the petition
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no allegations as to how the boat was used, but there was a

specific "commercial use" exclusion that depended on how t he boat

was used. In Boll, there were no allegations as to the "insured's
son" being Roy Ham Iton Boll, but there was a specific exception
for autonobil es operated by Roy Ham Iton Boll. In Cook, there were

no allegations that the autonobile was owned by Ms. Cook's
resident nother, but there was a specific exclusion for such
instances. W w |l consider application of the exception only in
simlar circunstances.

Qur interpretation is strengthened by three well-settled
principles of Texas insurance law. First, in applying the "eight
corners" rule, allegations are to be liberally construed. See
d enpbns, 879 S.W2d at 392. Second, "[t]he duty to defend is
broader than the duty to indemify." Qulf Chemical, 1 F.3d at 369.

Third, the duty to defend "is determ ned by the all egati ons agai nst
the insured without regard to the truth or falsity of those
all egations."” Wade, 827 S.W2d at 451 (enphasis added).

Based on these three principles, it is clear that sone basis
inapetition for determ ni ng whet her coverage i s applicable should
lead a court to adhere to the "eight corners" rule, as the
al l egations can be expansively interpreted, and the broad duty to
defend gives the insured the benefit of the doubt. Moreover, when

sone basis is provided, the relevant information nust be taken as

does not allege facts sufficient for a determ nation of whether
those facts, even if true, are covered by the policy." [d. at
186. Thus, we do not construe the | anguage as an unconditi onal
invitation to use extrinsic evidence to determ ne whether a duty
to defend exists.
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true, and there is no inquiry as to whether the allegations are
m sl eadi ng. However, with no basis in a petition for determ ning
whet her coverage i s applicable, as in Wade, Boll, and Cook, I|i beral
construction and "face value" acceptance is inpossible, and the
exception to the "eight corners" rule is sensible. Wth such a
significant anmpunt of Texas law and Fifth Circuit precedent
adhering to and strictly applying the "eight corners"” rule, we
believe that this narrow construction of the exception is
appropri ate.

In the instant case, it is quite clear that the district court
abandoned the "eight <corners” rule and |ooked to extrinsic
deposition testinony. Aside fromthe above-nentioned statenent by
the court that "I'[m going to | ook beyond the petition because

| awyers sonetinmes lie," the district court repeatedly referred to
a "headl ock"” perfornmed by Cutter on Barrett, and to Cutter's
actions of "yanking back" on Barrett's "head." These allegations
wer e obt ai ned fromdeposition testinony, and t hey were not incl uded
in the pleadings or the policy.

Thi s journey outside of the pl eadings and the policy, however,
is proper only if there was no basis for determ ning whether
coverage was potentially applicable. This determ nation, as
Farnmers argues, depended upon a consideration of the "occurrence"
requi renent and the "intentional injury" exclusion. As nentioned,

t he policy defined "occurrence" as "an acci dent, includi ng exposure

to conditions, which results in bodily injury or property danmmge

during the policy period." The Texas Suprene Court has noted that
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an "accident" occurs when "the effect is not the natural and

probabl e consequence of the neans which produce it." State Farm

Fire & Casualty Co. v. S.S., 858 S.wW2d 374, 377 (Tex. 1993)

(enphasi s added). Thus, the existence of an "occurrence" depends
upon sone basis in the petition for ascertaining the neans, or the
act, that produced the harm Simlarly, an "intent to injure"
takes place when an insured "intends the consequences of his act,

or believes that they are substantially certainto follow " |[d. at

378 (citing Restatenent (Second) of Torts § 8A (1965)) (enphasis
added). Thus, the existence of an "intent to injure" depends upon
sone basis in the petition for ascertaining the act that produced
the harm and the nental state of the actor.

In the instant case, there is sone basis for determning
coverage because we have information on Clutter's acts and nental
state. As nentioned, the relevant portion of the petition alleged
the foll ow ng:

Barrett was wal king to the restroom when LeBl anc knocked him
in the eye with a pool cue. Barrett grabbed the pool cue.
Clutter wal ked up to Barrett and grabbed him Barrett fell to
the ground and sustained injuries and danages as descri bed
above. Alternatively, Cutter was attenpting to break up the
di spute between LeBlanc and Barrett and did so negligently
causing Barrett to sustain the injuries and damages descri bed
above.
(enphasi s added). From these allegations in Barrett's third
anended petition, we are told the relevant act (Clutter "grabbed"
Barrett), and we have an indication of Clutter' subjective nental
state (Clutter did not intend to cause injury, but was nerely

negligent). Cf. Rhodes v. Chicago Ins. Co., 719 F. 2d 116, 119 (5th

Cr. 1983) ("[T]he duty to defend is determ ned by exam ning the
13



| atest, and only the | atest, anended pleadings."). It is true that
these allegations reveal a paucity of information about the

i ncident, but unlike Wade, Boll, and Cook -- where there was no

basis for determ ning coverage -- the allegations in this case do
provi de sone basis for determ ning the applicability of coverage,
as the act and the nental state are described. The veracity of
these allegations is not to be questioned. Thus, we concl ude that
this was not a situation where resort to extrinsic evidence was
necessary to determ ne the applicability of coverage. The district
court should have adhered to the "eight corners” rule, and in
consi dering deposition testinony, the district court erred.
C. Was There an "Cccurrence?"

Havi ng concluded that the district court inproperly | ooked
out side of the pleadings and the policy, it is still necessary for
us to correctly apply the "eight corners" rule to determne if
Farnmers has a duty to defend. As nentioned, an occurrence is

essentially defined as an "accident."” |In State Farmv. S.S., the

Texas Suprene Court made the follow ng observation about an
"acci dent":

[When "the effect is not the natural and probable
consequence of the neans which produce it -- an effect
whi ch does not ordinarily foll owand cannot be reasonably
anticipated fromthe use of the neans, or an effect which
the actor did not intend to produce, and whi ch he cannot
be charged with a design of producing -- it is produced
by accidental neans."”

858 S.W2d at 377 (quoting Republic Nat'l Life Ins. Co. v. Heyward,

536 S.W2d 549, 555-56 (Tex. 1976)). Simlarly, the court noted

that a person insured against accidental injury would expect
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coverage for "any fortuitous, unexpected, or undesigned injury."
Id. Finally, in construing the term "occurrence" in a simlar
general liability policy, we have held that "an occurrence takes
pl ace where the resulting injury or danage was unexpected and
uni nt ended, regardl ess of whether the policyholder's acts were

intentional." Hartford Casualty Co. v. Cruse, 938 F.2d 601, 603

(5th Gr. 1991) (internal quotations omtted). As we noted, "[t]he
requi site accident may inhere in the scope of damages." |1d.
Once there is sone basis for determning the applicability of
coverage, Texas law requires a broad duty to defend, a |iberal
construction of the pleadings, and resolution of doubt in favor of
the insured. The petition alleges that Clutter "grabbed" Barrett,
and that Barrett fell to the floor sustaining injury. Fromthis
information alone, it is possible that Cutter did not reasonably
anticipate that "grabbing" would lead to Barrett falling and
sustaining severe injury. |In other words, we cannot definitively
rule out that in sone circunstances, falling and suffering severe
injury may not be the "natural and probabl e consequence" of being
"grabbed. " Moreover, along the lines of our Cruse opinion, we
cannot rule out the possibility that Clutter may have i ntended the
act (the "grabbing"), but he nmay not have intended the resulting

injury.® Thus, giving the benefit of the doubt to Clutter, as we

6 Farnmers argues that the Maupin court noted that

"[w] here acts are voluntary and intentional and the injury is the
natural result of the act, the result was not caused by acci dent
even though that result may have been unexpected, unforeseen and
uni ntended."” 500 S.W2d at 635 (internal quotation omtted).
Falling and suffering severe injury, however, may not be the
"natural result of the act" of being "grabbed."
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must, we find that the all egations of the petition give rise to an
"occurrence" within the neaning of the policy.
D. Was There an "Intent to Injure?"
The policy contains an exclusion from personal liability

coverage for "bodily injury or property damage which is caused

intentionally by or at the direction of the insured.” Initially,
we note that an intent to commt the act is distinct froman i ntent

toinjure. See Comercial Union Ins. Co. v. Roberts, 7 F.3d 86, 88

(5th Gr. 1993); State Farmv. S.S., 858 S .W2d at 378 n. 2. I n

this case, the policy exclusion applies when there is anintent to
injure. As the Texas Suprene Court has noted, "other jurisdictions
recogni ze that the resulting damage nay be uni ntended al t hough t he

acts leading to the danage are intentional." State Farmv. S. S,

858 S.W2d at 377. The S.S. court explained that intent to injure
occurs when the insured "intends the consequences of his act, or
believes that they are substantially certain to follow" [d. at

378 (citing Restatenent (Second) of Torts §8 8A (1965)). Al ong

these lines, the court noted that:

[t] he defendant who acts in the belief or consciousness
that the act is causing an appreciable risk of harmto
another may be negligent, and if the risk is great the
conduct may be characterized as reckless or wanton, but
it is not an intentional wong. In such cases, the
di stinction between intent and negligence obviously is a
matter of degree. The |line has been drawn by the courts
at the point where the known danger ceases to be only a
foreseeabl e risk which a reasonabl e person woul d avoi d,
and beconmes in the mnd of the actor a substantial
certainty.

ld. (quoting W Page Keeton et al., Prosser and Keeton on the Law

of Torts § 8, at 35-36 (5th ed. 1984)).
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Farners repeatedly argues that Cutter intentionally put
Barrett in a "headl ock” and "pulled back as hard as he could,"
thereby intentionally causing Barrett injury. A correct
application of the "eight corners” rule, however, only reveal s t hat
Clutter "grabbed" Barrett and that he did not intend to cause
Barrett's injuries. @dving Cutter the benefit of the doubt, we
cannot definitively conclude that Cutter believed injury was
"substantially certain" to follow fromhis "grabbing" of Barrett.
| ndeed, liberally construing the allegations in the petition, a
potential negligence action could arise fromthese facts, as the
"grabbi ng" may have been unreasonable, and Clutter nmay not have
intended for Barrett to fall down and injure hinself.

Simlarly, we decline Farners invitationtoinfer anintent to
injure fromdCutter's intent to act. An intent to injure may be
inferred "only when the character of an act is such that the degree
of certainty that the conduct will cause injury is sufficiently

great to justify inferring intent to injure as a matter of |aw.

State Farm v. S.S., 858 S.wW2d at 379 (internal quotations

omtted). The relevant act or conduct is not, as Farners
mai ntains, Cutter's "headl ock”™ and "pulling back" on Barrett's
head; rather, applying the "eight corners"” rule, the relevant
conduct is Clutter's "grabbing"” of Barrett. Especially inlight of
the deference given to the insured, we cannot conclude that
"grabbing" a person presents such a great risk of injury that
intent toinjure will be inferred as a matter of law. Sinply put,

we can conceive of a case where "grabbing" a person is an act of
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negl i gence. Because we can conceive of this potential cause of
action fromBarrett's allegations -- |iberally construed, of course

-- we find that Farners has a duty to defend.

| V. CONCLUSI ON
For the foregoing reasons, we REVERSE the judgnent of the
district court in favor of Farnmers and we REMAND the case wth

instructions to enter judgnent for Clutter on the duty to defend.
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