IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20437

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

JUAN CARLCS RODRI GUEZ- GAVI RI A and
JOSE JI MENEZ- HERNANDEZ,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR H 93-285-1)

Novenber 17, 1995
Before KING DeM3SS, and STEWART, Crcuit Judges.
PER CURI AM *

Def endant s- Appel | ants Juan Carl os Rodriguez-Gviria
("Rodriguez") and Jose Ji nenez-Hernandez ("Jinenez") were charged
along with Mauricio Aristizabal ("Aristizabal") in a superseding
indictment with conspiracy to commt noney | aundering (count one)
and with aiding and abetting noney | aundering (count two) in

violation of 18 U.S.C. 88 2, 1956(a)(1)(A) (i), and 1956(g). A

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



jury convicted themon both counts.! They were both sentenced to
108 nont hs confinenment and ordered to pay $100 i n speci al
assessnents; Rodriguez was sentenced to a two-year term of

supervi sed rel ease and Ji nenez was sentenced to a three-year term
of supervised release. Both nen appeal their convictions and

sentences. W affirm

DI SCUSSI ON
A.  Rodriguez

Rodriguez's first argunment on appeal is that the district
court erred in denying his and Jinenez's notions to suppress
evi dence that was obtained fromtheir warrantless stop and
detention, fromthe warrantl ess search of Rodriguez's car, and
fromthe warrantl ess search of the upstairs roons of a townhouse
| ocated at 12643 Wellington Park in Harris County, Texas.

Ji menez adopts these argunents in his appellate brief.

We hold that the district court properly denied Rodriguez's
and Jinenez's notions to suppress. |In particular, we hold that
the stop and detention of Rodriguez and Ji nenez was a perm ssible
Terry stop founded upon reasonabl e suspicion. Further, we hold
that the district court's finding that Rodriguez voluntarily
consented to a search of his car was not clearly erroneous,
especially in light of Rodriguez's spontaneous offers to allow a
search and the non-coercive atnosphere of the detention. W also

hold that the district court's finding that Ms. Echivarria, the

lAristizabal entered a guilty plea in this case.
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owner of the townhouse, voluntarily consented to a search of the
t ownhouse was not clearly erroneous. Finally, we hold that the
warrant| ess search of the townhouse did not violate the Fourth
Amendnent. The officers were allowed to rely upon the apparent
authority of Ms. Echivarria to consent to a search of the entire
prem ses because Rodriguez disclained any authority over the
t ownhouse, the officers verified that the utilities at the
t ownhouse were in Ms. Echivarria's nanme, and neither Rodriguez
nor Ji menez objected when Ms. Echivarria gave her consent in
their presence.

Rodri guez next contends that the district court abused its
di scretion in denying his notion to order the disclosure of the
identity of the confidential informant(s) who provided
information that illegal activity was being conducted at the
Wl lington Park address. Jinenez adopts this argunent in his
appellate brief. W hold that the district court did not abuse
its discretion in denying this notion. The district court
properly applied our test for determ ning when such disclosure is

required, see United States v. Sanchez, 988 F.2d 1384, 1391 (5th

Cr.), cert. denied, 114 S. C. 217 (1993), and concl uded t hat

the defendants had failed to show that the informant's identity
was material, relevant, or helpful to their defense.

Rodri guez al so argues that the district court clearly erred
in determ ning the anmount of funds involved in the crinme charged
Wth respect to rel evant conduct for purposes of calculating his

sentence. W hold that the district court's finding as to the



anmount of funds involved in the crine charged was not clearly
erroneous; in this regard, we note that the court based its
findings on drug | edgers recovered from Rodri guez's car that bore
Rodri guez's fingerprints.

Finally, Rodriguez asserts that the district court clearly
erred in refusing to reduce Rodriguez's sentence for acceptance
of responsibility. W hold that the district court's refusal to
reduce Rodriguez's sentence for acceptance of responsibility was
not clearly erroneous and was not w thout foundation,
particularly in light of the fact that Rodriguez conditioned his
guilty plea on preserving his rights to suppress evidence and to
seek disclosure of the confidential informant. For these

reasons, we affirm Rodriguez's conviction and sentence.

B. Jinenez

In addition to adopting Rodriguez's first two argunents,
Jimenez contends that the district court conmtted manifest error
in admtting over his objection the follow ng testinony fromIRS
Agent Bob Whal en, who testified as an expert:

Q As a trained narcotics and noney | aundering
i nvestigator with many years of experience, do you
have an opinion as to whether it's possible that a
drug organi zation would allow a person who is not
a nenber to: one, stay in a stash house; two, keep
his personal effect [sic] in the roomin the stash
house where the stash is kept; and three, be

present when a delivery of drug proceeds takes

pl ace?

A Yes, Sir, | do have an opi nion.

Q What is your opinion?



A That only individuals involved in those activities
woul d be privileged to that type of information.
In other words, if you are going to deliver it, if
you will, in the way of an exanple, if you are

going to deliver 20 grans of cocaine, you don't t ake

a wtness along with you unless that person is

actually involved. You don't |let people stay at a

| ocati on where you have a mllion dollars unl ess

t hose people are aware of what's happeni ng t here.

in addition to the other things we nentioned

about staying in the stash house, personal effects
in aroomin a stash house, belng present at the
delivery of drug proceeds or contraband, what if you

threw on top of that being the active person who
hands, hands over the drug proceeds or the
contraband, in your opinion does that heighten your

belief in terns of that person's invol venent?
A Yes, Sir, it does.
Q And why is that?

A Wth the factors you just listed, that person, in
my opinion, had to be involved.

(enphasis added). W hold that the district court did not conmt
mani fest error in admtting this testinony because the w tness
was responding to a hypothetical and did not directly comment on
Jinmenez's state of mnd in violation of Fed. R Evid. 704(Db).

See United States v. Speer, 30 F.3d 605, 610 (5th Cr. 1994),

cert. denied, 115 S. . 768 (1995).

Jinmenez al so argues that the district court erred in
overruling his objections to the prosecutor's attenpt to inpeach
himwith his post-arrest, post-Mranda silence, in violation of

Doyle v. Ohio, 426 U S. 610, 618 (1976). W hold that the

district court did not err in overruling these objections because

the silence to which the prosecutor referred occurred before



Jinmenez received his Mranda warnings. Fletcher v. Wir, 455

U S. 603, 607 (1982).

Jinmenez's next argunent is that the district court abused
its discretion in overruling his objections to the followng jury
i nstruction:

I f you find, beyond a reasonabl e doubt, that

the noney involved in this case was connected

to drug trafficking, you are instructed that

such noney had a direct effect on interstate

conmer ce.
(enphasi s added). We hold that Jinenez waived any error as to
this instruction because his counsel w thdrew his objection to
the instruction before the jury instructions were put in final
form

Finally, Jinmenez argues that the district court commtted
plain error by giving a jury instruction explaining the neaning
of the phrase "financial transaction.” This instruction stated:

The term "financial transaction" is a

"transaction", as just defined, which

i nvol ves the novenent of funds by wre or

ot her neans. The transfer of funds by one

i ndi vidual to another is a financial

transaction.”
(enphasis added). W hold that the district court did not conmt
plain error by giving this instruction because it only served to
define the term"financial transaction". The instruction did not
direct a verdict against Jinenez on this elenent because it did
not refer to specific evidence adduced at trial. For these

reasons, we affirm Ji nenez's convi cti on and sent ence.



1. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



