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FOR THE FI FTH Cl RCU T
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Consolidated with
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A J. HONETH, ET AL.,

A J. HONETH, JACK W HOWETH,
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WLLIAM R MJRPHY,

Pl ai ntiff-Appellee,

Def endant s,
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Appeals fromthe United States District Court
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(CA-H91-2053 c/w 91-2054; 91-2056; 91-2146 & 91-2795)

(February 20,

1995)



Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

This appeal is concerned with manysQbut not allsQof the
lawsuits filed by Plaintiff-Appellee Federal Deposit |nsurance
Corporation (FDIC) seeking to collect amounts due and ow ng on
various prom ssory notes of Defendants, previously held or owned by
fail ed banks for which the FD C is Receiver. Def endants in the
suits in question here are Jack W Howeth, A J. Howeth, WIlliamR
Mur phy, Terrence J. Casey, and Spri ng- Hardy M ni war ehouses ( Spri ng-
Hardy) or various conbinations of those parties and others. The
instant consolidated appeal conprises four separate |awsuits
agai nst the makers of six prom ssory notes.

During the consolidated bench trial, the FD C sought to
introduce six exhibits through and in conjunction wth the
testinony of one of its liquidation assistants, John Zatopek. In
each instance the Defendants objected on the grounds that the
exhi bi t ssQconputer printouts detailing the ternms and anounts
presently due on each of the six promssory notesSQwere

i nadm ssi bl e hearsay.! The district court overrul ed t he objections

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

'Defendants failed to object tinely to the exhibits before
trial as required by the local rules. The court neverthel ess
deci ded to hear the objection



and admtted the exhibits into evidence, ultimately rendering a
judgnent in favor of the FDIC, and Defendants tinely appeal ed.
JURI SDI CTl ON

Def endants A J. Howet h, Jack Howet h, Murphy, and Spri ng- Hardy
filed a notice of appeal before the disposition of the FDIC s
pendi ng notion to anmend the judgnent pursuant to Fed. R Cv. P.
59. But even though Defendants thereafter failed to file the
tinmely anended notice of appeal as required by Fed. R App. P
4(a)(4), the district court granted a tinely notion for extension
of time in which to file the anmended notice. Thereafter, the
Defendants filed the anmended notice within 10 days, in conpliance
wth the court's order. See Fed. R App. P. 4(a)(5). Accordingly,
we have jurisdiction to consider the instant appeal.

MERI TS

Defendants contend that the subject exhibits were not
adm ssi ble as qualifying business records under Federal Rule of
Evi dence 803(6). They argue that, as Zatopek had no persona
know edge of how the business records were kept by the origina
hol der of the notes, Wstern Bank, he could not attest that the
bank's records conplied with the requirenents of Rule 803(6). The

records in question were the only evidence of the indebtednesses

y as a matter of fairness. The FDI C argues that the district court
coul d have denied the objection on the ground of tineliness. The
court's decision to hear the Defendants' objection could be
construed as overruling the FDIC s tineliness objection. Even if
the court did not so rule, however, it is immterial becausesQas
will be noted shortlysgwe today affirm the district court's
overruling of the Defendants' evidentiary objection on substantive
gr ounds.



here sued upon.

On January 11, 1995, another summary cal endar panel of this
court filed an wunpublished opinion in No. 94-20368, FEDIC as
Assignee of Assets of Gty National Bank v. A J. Howeth,

consolidated with FDI C as Assi gnee of Assets of City National Bank

v. Jack W Howeth, et al., Jack W Howeth, and Ll oyd Poe, a copy of

whi ch opinion is attached hereto. In the cases covered by that
appeal, many of the sanme natural and juridical persons who are
parties here were parties plaintiff and defendant; noreover,
despite the facts that the failed banks were different and the
FDIC s liquidation assistants were different than those in the
i nst ant appeal SQbei ng di fferences w thout distinctionssQprecisely
the sane | egal issues before us today were presented to that panel.
In the interest of preserving judicial resources, we adopt the
reasoni ng and concl usions set forth in the opinion in No. 94-20368
and, for those reasons, uphold the evidentiary rulings of the
district court in the cases conprising this appeal.

AFFI RVED.



