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EMLIOM GARZA, Circuit Judge:’

J.F. Gaskill Co., Inc. ("Gaskill") appeals fromthe district
court's entry of judgnent as a matter of law on its fraud
count ercl ai m agai nst Anderson Greenwood & Co. ("AGCO'). Gaskill
al so appeals from the district court's anendnent of its final

judgnent to include a declaratory judgnent that AGCO had requested

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



in its anended conplaint. AGCO cross-appeals, raising two
evidentiary i ssues and chal |l enging the sufficiency of the evidence
to support Gaskill's entitlenent to punitive danages. W affirm
I

Gaskill i1s a Birm ngham based corporation that has been an
i ndependent sal es representative for i ndustrial val ve manufacturers
for over thirty years. An independent sales representative
contracts wth a manufacturer to represent it, usually exclusively,
in a designated territory. The representative can earn incone
selling a manufacturer's products in tw ways: it can sell
products directly fromthe factory and earn a conm ssion on those
sales, or it can purchase products fromthe manufacturer and resel
themfromits inventory at a profit.

AGCO manuf actures valves primarily for applications in the oil
and gas, chemcal, and petrochem cal industries. ACGCO is a
subsi di ary of Keystone International, a hol ding conpany for several
val ve manufacturers. AGCO markets its products through a system of
i ndependent sales representatives and corporate-owned sales
conpanies. At the tinme Gaskill becanme an AGCO representative in
1989, AGCO owned two sal es conpani es, The Rutherford Co. and LuMac,
I nc.?

As owner of the sales conpanies, AGCO exercised a greater

degree of control over Rutherford and LuMac than it did over its

1 AGCO acquired Rutherford and LuMac, both of which had been
i ndependent AGCO representatives, in 1981.
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i ndependent representatives. In dealing with its independent
representatives, AGCO could only establish yearly targets and hope
that the representatives would neet those targets. If they did
not, AGCO s ultimate sanction was to term nate the representative
and appoi nt anot her. Li ke i ndependent representatives, however,
AGCO s corporate-owed sales conpanies sell products of other
manufacturers in addition to AGCO s. 2

As of the begi nning of 1989, AGCO had di vi ded Al abama into two
territories. An i ndependent representative, The Blythe Co.,
covered northern Al abanma. Bl ythe also covered North and South
Carolina, Ceorgia, and eastern Tennessee. LuMac, one of AGCO s two
cor por at e-owned sal es conpani es, covered the southern portion of
Al abanma. LuMac also <covered southern Louisiana, southern
M ssi ssippi, and part of the Florida panhandl e.

In early 1989, AGCO decided to term nate Bl ythe's coverage of

northern Al abama and Georgia. Consequently, it began | ooking for

another representative to take Blythe's place. It approached
Gaskill, which expressed a keen interest in becomng an AGCO
representative.® After Ross and Bachmann deci ded that Gaskill was

2 Unli ke some manufacturers, including other Keystone subsidiaries,

AGCO did not sell "direct” in the sense that it did not have a sales force
consi sting of its own enpl oyees.

8 For twenty-five years, Gaskill had been the Al abama representative
for Fisher Controls International, Inc., and sales of Fisher Controls products
accounted for 95% of Gaskill's profits. Fisher Controls termnated Gaskill in
1986, resulting in a severe drop in Gaskill's income and causing Gaskill to incur
steep operating | osses for the next three years. Gaskill hoped that AGCO woul d

repl ace Fisher as its anchor account.
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t he best avail abl e candi date, they began negotiations with Joe and
Jef Gaskill regarding Gaskill's appointnent to the northern Al abama
territory.

During the negotiations, Bachmann and Ross nade a nunber of
representations relevant to this appeal. First, when Joe Gaskil
asked that a sixty-day termnation clause be deleted from the
proposed agreenents,* Ross and Bachmann assured hi mthat AGCO was
interested in along termrelationship and that as | ong as Gaskill
didits job, it would have a long termrelationship. According to
Jef Gaskill, Bachmann and Ross further stated that "the 60 day
cancel l ation was nothing to worry about, that it was there for a
nmoral escape cl ause.”

Joe Gaskill also testified that when he asked Ross and
Bachmann why AGCO did not sinply appoint LuMac, AGCO s cor porat e-
owned sales conpany responsible for southern Alabama, to the
northern Al abama territory, Bachmann and Ross responded that LuMac

was an "oil patch outfit,"” referring to LuMac's concentration in
the oil and gas industry in southern Alabama and Loui siana.
According to Joe Gaskill, he then asked if AGCO had any plans to

"go direct," and Ross and Bachmann assured himthey did not.
Bachmann and Ross al so assured the Gaskills (1) that AGCO s

parent, Keystone International, would not interfere in Gaskill's

4 AGCO s standard representation agreenment contains a sixty-day

term nation clause, exercisable by either party for any reason. Gaskill had
operat ed under sinmilar clauses before, and it had even term nated agreenents with
ot her manufacturers by exercising its rights under such cl auses.
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relationship with AGCO (2) that the business in the northern
Al abama territory was worth bet ween $300, 000 and $400, 000; and (3)
that Gaskill woul d be considered for the Georgia territory if AGCO
decided to termnate Blythe's representation of CGeorgia.

In July, 1989, Gaskill entered into two representation
agreenents with AGCO ("the Agreenents"), both of which contained
si xty-day, no-cause term nation clauses. Gaskill's performance,
neasur ed i n net bookings,® surpassed its annual targets during 1989
and 1990, but its performance for 1991 fell substantially belowits
target for the year. 1In addition, beginningwthits first paynent
and continuing intermttently throughout its relationship wth
AGCO, Gaskill experienced credit problens and was frequently
delinquent on its credit |ine paynents.?®

Begi nni ng i n Novenber, 1990, Gaskill's credit probl ens, anong
ot her concerns, ’ caused AGCO s sal es nanagers to question Gaskill's
future as its representative for the northern Al abama territory.
Bachmann nentioned these concerns to Juan Conmez, AGCO s Vice

Presi dent of Finance & Marketing Subsidiaries, in January, 1991.

5 “"Net bookings" refers to the dollar value of a representative's
sal es, |l ess conmi ssions or resale profit. Gaskill earned a commi ssion of 20%on
factory orders and its profit on inventoried products averaged 20%in a typical
year. Thus, Gaskill's gross sales figure exceeded its net bookings by
approxi mately 20%

6 AGCO provi ded Gaskill with a $25,000 credit |ine when Gaskill first
started representing AGCO  Gaskill used its credit line primarily to finance

purchases from AGCO s factory.

! Gaskill represented Fl owseal, CCl, and Centerline, three conpetitors
of Yarway, one of Keystone's other subsidiaries. Bachnann had beconme concerned
t hat AGCO was not conpeting favorably with these ot her accounts for the tinme and
efforts of Gaskill's sal esnen.
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Gonez oversaw AGCO s corporate-owned sal es representatives, LuMac
and Rut herford. This pronpted an interest by LuMac in the
territory, and in March, 1991, Bachnmann solicited a proposal from
LuMac for such an expansion.

On February 26, 1992, AGCO exercised its right to term nate

the Agreenents and gave Gaskill sixty-days notice of its
cancel l ation of the Agreenents. It is undisputed that AGCO never
informed Gaskill prior to February 26, 1992, that it was

considering termnating the Agreenents or that it was considering
appointing LuMac as its representative for northern Al abanma.

On April 28, 1992, AGCO appoi nted LuMac, which it had renaned
A-G Safety Sales, Inc., as its representative in the northern
Al abama territory. 1In 1993, AGCO purchased Total Val ve Systens of
Al abama, conmbined it with A-G Safety Sales, Inc.'s Al abama branch
office, and renanmed the firmA-G Safety Sales of Alabama.® In the
fall of 1993, AGCO termnated Southern Industrial Sales, its
i ndependent representative in Georgia, and forned A-G Safety Sal es
of Ceorgi a.

Following its termnation, Gaskill sent letters to AGCO s
managenent regarding what it perceived to be the unfairness of
AGCO s unilateral action. Gaskill also threatened |egal action,

pronmpting AGCOto file a conplaint for declaratory relief, see 28

8 AGCO had al so renaned Rut herford, which had operated in the southern
two-thirds of Texas, A-G Safety Sales of Texas. In 1992 or 1993, AGCO al so
founded A-G Safety Sales & Service of Florida and A-G Safety Sal es & Service of
New Jersey. A-G Safety Sales & Service of Florida replaced LuMac's coverage of
nort hwest Fl ori da.
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US C 8§ 2201, in federal district court in Houston in My, 1992.
AGCO alleged that Gaskill had threatened to sue over its
termnation and had taken the position that AGCO had not properly

termnated the Agreenents and was required to deal wth
Gaskill for the next one or two years." In its conplaint,
AGCO sought a declaration that it had properly and effectively
termnated the Agreenents. AGCO s conplaint was referred by
consent of the parties to United States Magi strate Judge Frances
St acy.
Gaskill unsuccessfully noved to dismss AGCO s conplaint.
AGCO t hen successfully noved for leave to anend its conplaint to
add a request for a declaration that "AGCO has no obligations or
liabilities to Gaskill arising under the Agreenents or pursuant to
any federal or state statutory or common law. " Gaskill filed a
nmotion for summary judgnent, which the nagistrate judge denied.
Six months | ater, and one nonth before trial, Gaskill obtained
new counsel and filed a "Mdtion to Stay Proceedings and in the
Alternative, to Transfer Proceedings or in the Alternative, to
Limt Plaintiff's daim for Declaratory Relief, or in the
Alternative to All ow Defendant Leave to Anend its Counterclains."”
Gaskill's new counsel had filed suit in a federal district court in
Al abama, simultaneously seeking orders in the Al abama and Houst on
district courts staying the Houston litigation and transferring it
to Alabama. The magi strate judge denied Gaskill's notion to stay,

transfer, etc., but it granted Gaskill's notion for | eave to anend
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its answer to assert its conpul sory counterclai ns.

Gaski |1 then anended its answer to include three
counterclains. In Count One, it alleged that AGCO had committed
fraud in the i nducenent by m srepresenting:

that the Agreenents . . . wuld be a long term
arrangenent; that the Agreenents which would be signed
were nerely "Boiler Plate" agreenents and that the
signing of the Agreenents was nerely a formality; that
the territory to be serviced by Gaskill was then
pr oduci ng $300, 000 t o $400, 000 of busi ness per year; that
the amount of territory would be increased if Gaskill
performed well; and that AGCO woul d oper at e aut ononously
fromits parent conpany, Keystone International, Inc.

and specifically without the influence of Keystone's Vice
President, Arthur L. French, who also wongfully

termnated Gaskill's association wth Fisher Controls
International, Inc.; [and that] AGCO nmade representations
that they were not goingto elimnate the distributorship
arrangenent and sell direct in Gaskill's territory.

Record on Appeal, vol. 11, at 696-97.°

The parties proceeded to trial, which |asted ten days. The
main theory of Gaskill's fraud in the inducenent claim was that
AGCO, after having adopted a plan to shift to a direct sales force,
termnated Blythe and appointed Gaskill to the northern Al abama
territory to penetrate that market so that it could then term nate
Gaskill and appoint LuMac, its corporate-owned sal es conpany, to
the territory. Thus, Gaskill contended that at the tinme Gaskill
entered into the Agreenents, AGCO planned to use Gaskill on only a
tenporary basis until it reassigned the territory to LuMac.

The jury found that AGCO had defrauded Gaskill and awarded

9 The magi strate judge dism ssed Counts Two and Three of Gaskill's

counterclains on grounds that Gaskill does not chall enge on appeal
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Gaskill $200,000 in actual damages and $1,000,000 in punitive
damages. The proof at trial, the court's instructions to the jury,
and the jury's verdict, were all Iimted to Gaskill's fraud in the
i nducenment counterclaim Gaskill noved for judgnent on the jury's
verdi ct, and AGCO renewed its notion for judgnent as a nmatter of
| aw, arguing that the evidence in the record was insufficient to
support a verdict in Gaskill's favor on its fraud counterclaim
The magistrate judge granted AGCO s notion on the grounds that
insufficient evidence existed to support a finding that AGCO s
al l eged m srepresentations injured Gaskill.

Follow ng the court's entry of judgnent in AGCO s favor on
Gaskill's fraud counterclaim AGCO filed a notion to anmend the
judgnent to include aruling onits request for declaratory relief.
Wthout a ruling on AGCO s declaratory judgnent claim AGCO
contended, the magi strate judge's earlier judgnent was not final.
Based on Gaskill's adm ssions, the parties' stipulations, and the
magi strate judge's rulings on Gaskill's counterclainms, AGCO
requested the magi strate judge to anend its judgnment to include a
decl aration "that AGCO has no obligations or liabilities to Gaskill
Co. wunder the Agreenents or pursuant to any federal or state
statutory or common law." In the alternative, AGCO requested the
magi strate judge to certify the earlier judgnment under Rule 54(Db)

of the Federal Rules of G vil Procedure.?° Over Gaskill's

10 Rul e 54(b) provides in pertinent part:

When nore than one claim for relief is presented in an action,
whet her as a claim counterclaim cross-claim or third-party claim
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obj ection, the nmagistrate judge granted AGCO s notion to anmend the
judgnent to include AGCO s requested declaration.

Gaskill now appeal s, contending that the magi strate judge (1)
erroneously excluded its proof of lost profits; (2) erroneously
held that insufficient proof supported a finding that Gaskill
suffered an i njury as a result of AGCO s al | eged
m srepresentations; (3) erroneously applied federal law in ruling
on AGCOs notion for judgnent as a matter of law, and (4)
erroneously granted AGCO s request for a declaratory judgnent.
AGCO, which urges affirmance not only on the grounds that the
magi strate judge properly held that Gaskill had not proved any
injury but al so on the grounds that insufficient evidence supported
the other elenents of Gaskill's fraud claim cross-appeals. AGCO
raises two evidentiary issues and contends that insufficient
evi dence supported the jury's award of punitive danmages.

I
A

Gaski |l argues that the nmagi strate judge erroneously held that
there was insufficient evidence in the record to support a finding
that Gaskill had suffered an injury as a result of AGCO s all eged
m srepresentations. |In response, AGCO argues that the nagistrate

judge correctly held Gaskill's proof of injury insufficient and

or when nultiple parties are involved, the court may direct the
entry of a final judgnent as to one or nore but fewer than all of
the clains or parties only upon an express determi nation that there
is no just reason for delay and upon an express direction for the
entry of judgnent.

Fed. R Civ. P. 54(b).
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further that Gaskill's proof of the remaining elenents of its fraud
counterclaimwas insufficient to support a verdict inits favor.
We review a judgnent as a matter of law, fornerly referred to
as a judgnent notw thstanding the verdict, de novo, applying the
sane standard as the district court. Robertson v. Bell Helicopter
Textron, Inc., 32 F.3d 948, 950 (5th Cir. 1994), cert. deni ed,
UsS _ , 115 S . 1110, 130 L. Ed. 2d 1075 (1995). Under the
wel | - est abl i shed standard of Boeing Co. v. Shipman, 411 F.2d 365
(5th Gr. 1969) (en banc):

[ T] he court shoul d consider all of the evidence))not just
t hat evi dence whi ch supports the non-nover's case))but in
the light and with all reasonable inferences nost
favorable to the party opposed to the notion. If the
facts and i nferences point so strongly and overwhel m ngly
in favor of one party that the Court believes that
reasonable [jurors] could not arrive at a contrary
verdi ct, granting of the [judgnent as a natter of law] is
proper. On the other hand, if there is substantial
evi dence opposed to the notion[], that is, evidence of
such quality and wei ght that reasonable and fair-m nded
[jurors] in the exercise of inpartial judgnent m ght
reach different conclusions, the notion[] should be
denied . . . . A nmere scintilla of evidence is
insufficient to present a question for the jury.

Id. at 374.' |In addition, we may affirm the magi strate judge's

1 Gaskill argues at length in its brief on appeal, w thout citing any
Fifth Crcuit authority, that the nmagistrate judge erred in applying the federal
standard for ruling on a notion for judgnent as a matter of law. Gaskill argues

that the district court should have applied the nore | eni ent Texas "no evi dence"
standard, see Transport Ins. Co. v. Faircloth, 898 S.W2d 269, 275-76 (Tex.
1995), because the standard for nmeasuring the sufficiency of evidence to support
ajury's verdict is substantive for purposes of Erie R R Co. v. Tonpkins, 304
US 64, 58 S. . 817, 82 L. Ed. 2d 1188 (1938).

Gaskill's argument is frivolous. Boeing itself was a diversity case, see
id. at 367, and we have applied the Boeing standard consistently in diversity
cases, see, e.g., United States Fire Ins. Co. v. Confederate Air Force, 16 F.3d
88, 91 (5th Cr. 1994); Turner v. Purina MIls, Inc., 989 F.2d 1419, 1421 (5th
Cr. 1993); Entente Mneral Co. v. Parker, 956 F.2d 524, 526 (5th Gr. 1992);
Pagan v. Shoney's, Inc., 931 F.2d 334, 337 (5th Cr. 1991); First State Bank v.
Maryl and Casualty Co., 918 F.2d 38, 42 (5th Cr. 1990); Jones v. WAl -Mart Stores,
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judgnent as a matter of |aw on any ground supported in the record,
not just the ground on which the nmagistrate judge granted AGCO s
motion. Wingart v. Allen & O Hara, Inc., 654 F. 2d 1096, 1106 (5th
Cr. Unit B 1981) (noting that "an appellee may rely upon any basis
in the record in support of the judgnent"); Bickford v.
I nt ernati onal Speedway Corp., 654 F.2d 1028, 1031 (5th G r. 1981)
("[Rleversal [of a directed verdict] is inappropriateif the ruling
of the district court can be affirmed on any grounds, regardl ess of
whet her those grounds were used by the district court."); see al so
Brewer v. WIkinson, 3 F.3d 816, 820 (5th Cr. 1993) (holding that
Court of Appeals is not bound to grounds articulated by district
court for granting summary judgnent but may affirm judgnent on
ot her appropriate grounds), cert. denied, = US |, 114 S C
1081, 127 L. Ed. 2d 397 (1994).

Consistent wth Texas | aw, the nagi strate judge i nstructed t he
jury on the elenents of fraud as foll ows:

The essential elenents of this claimare:

(A) A party nmakes a material m srepresentation.

(1) A msrepresentation is a false statenent nade
by one who knows the statenent is false.
(2) A msrepresentation is material if it caused

Gaskill to enter into the Agreenents.

(B) The m srepresentation is made with know edge of its

falsity or nade recklessly w thout any know edge of the

truth and as a positive assertion.

(C) The msrepresentation is nmade with the intention

that it should be acted on by the other party. A party

acts intentionally when it acts deliberately with the

desire to bring about the consequences of its acts or
wth the know edge that those consequences were

Inc., 870 F.2d 982, 986-87 (5th Gr. 1989); Watley v. Arnstrong Wrld I|ndus.,
Inc., 861 F.2d 837, 839 (5th Gr. 1988).
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substantially certain to follow fromits acts.

(D) The other party acts in reliance on the

m srepresentati on and thereby suffers injury.

Record on Appeal, vol. 5, at 2311; see Boggan v. Data Sys. Network
Corp., 969 F. 2d 149, 151-52 (5th Cr. 1992); Eagle Properties, Ltd.
v. Scharbauer, 807 S.W2d 714, 723 (Tex. 1990).

W do not reach the issue of Gaskill's proof of injury;
instead, we affirmthe magi strate judge's judgnent as a matter of
| aw on the alternative ground that insufficient evidence exists in
the record to support a finding that AGCO knowi ngly or recklessly
m srepresented any material facts. Because "evidence of a single
m srepresentation of material fact will suffice to sustain the
verdict," Boggan, 969 F.2d at 153, we address each alleged
m srepresentation in turn.

1

AGCO argues that there is insufficient evidence to support a
finding that it know ngly m srepresented the fact that it did not
have a plan to "go direct” in the northern Alabama territory. Ross
and Bachmann's representations that AGCO did not have a plan to go
direct were statenments of fact that nust have been fal se when nade
inorder to constitute actionable fraud. See DeSantis v. Wackenhut
Corp., 793 S.W2d 670, 688-89 (Tex. 1990), cert. denied, 498 U S.
1048, 111 S. . 755, 112 L. Ed. 2d 775 (1991). 1In addition, Ross
and Bachmann nust have known the statenents were fal se when they
made them  See id.

Gaskill points to two places in the record to support a
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finding that Ross and Bachmann fal sely represented that AGCO did
not have a plan in 1989 to "go direct"” in the Al abama territory.
First, it points to the fact that AGCO expanded the territories of
its corporate-owned sal es conpani es i n the Sout heast Region in 1992
and 1993. Ross testified that in 1993 the successors of LuMac and
Rut herford had expanded their territories in the Southeast Region.
Wiile many territories stayed in the hands of independent
representatives, in and around the Gul f Coast area, the i ndependent
representatives' share of the territories was substantially
reduced.

Viewi ng the reasonable inferences fromthis evidence in the
light nost favorable to the jury's verdict, this evidence could
suggest the existence of a trend toward expanding the territories
of AGCO s cor porat e-owned sal es conpani es and away fromrelying on
i ndependent sales representatives, at least in the @lf Coast
st at es. A reasonable juror mght also infer that this trend
reflects a plan beginning in 1993, or even in 1992, when AGCO
termnated Gaskill and expanded LuMac's AGCO territory to include
nort hern Al abana. !?

Even assum ng t he evi dence was sufficient to support a finding
that such a plan existed in 1992, however, Gaskill was required to
prove that Ross and Bachmann's representations were false when

made, see DeSantis, 793 S.W2d at 689, that is, that AGCO had

12 Ross testified that nationw de, AGCO dealt with 23 independent
representatives as of April, 1989, and 24 as of April, 1992.
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adopt ed such a plan before July, 1989. To support a finding that
AGCO s "plan" existed in 1989, Gaskill points to a nenorandum
witten by Lou Sprecher dated Novenber 4, 1988, titled "Power
I ndustry Products 5 Year Plan." Sprecher was a m d-|evel manager
at AGCO responsible for the power industry products line, a line
that represented five percent of AGCOs overall business.
Sprecher's nenorandum includes an analysis of donestic and
i nternational bookings for his product |line, projections for future
booki ngs, a description of product features, alist of objectives,
an overview of major conpetitors, a description of the industry
outlook and a list of seven proposed "Strategy Alternatives,"
including "b. Inplenent a direct sales force to neet growh
objectives.” At trial, Gaskill seized on this proposal and argued
tothe jury that it proved AGCO had adopted a plan to "go direct"?3
in the Northern Al abama territory before appointing Gaskill.
Gaskill argues that a jury could infer from the fact that
Sprecher proposed the inplenmentation of a direct sales force for
power industry products in Novenber of 1988 that AGCO had adopted
a plan to expand LuMac's territory to include northern Al abama by
thetinme it offered the territory to Gaskill. However, there is no
evidence in the record denonstrating (1) that Sprecher's suggestion

was adopted for the power industry products line, |et alone other

13 As not ed above, AGCO s use of corporate-owned sal es conpani es was not

selling "direct" in the true sense as those terns, i.e., selling through its own
enpl oyees. See supra note 1. Before joining AGCO earlier in 1988, Sprecher had
wor ked for Yarway Corp., one of Keystone's subsidiaries that uses a direct sales
force to market its power industry products.
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product lines (2) by soneone with authority to inplenment such a
shift in selling nmethods (3) before Gaskill's negotiations wth
AGCO in the spring and sumrer of 1989.

| ndeed, Gaskill's own trial exhibits, which include a
mul titude of planning docunents generated at various |evels of
AGCO s managenent during the years 1989 through 1992, belie the
suggestion that AGCO had adopted a plan to i npl enent a direct sal es
force or replace its independent representatives with corporate-
owned sal es conpani es. None of the planni ng docunents prepared at
the highest |evel of AGCO s nmanagenent refer to a change in the
structure of AGCO s marketing system 4 Sim larly, planning
docunents prepared by AGCOs Vice President for Sales and
Mar keti ng, Ed Jones, who was responsible for AGCO s donestic and
international sales efforts, also contradict the existence of a

plan to "go direct."®™ At the regional |evel, Bachmann's yearly

14 AGCO s Five Year Business Plan, dated Novenber 11, 1988, is a
cor por at e-wi de pl anni ng docunent prepared by AGCO s President Richard Mattie for

Mal col md ark, the Presi dent of Keystone International, AGCO s parent. It nmakes
no nmention of a planto inplenent a direct sales force or replace its i ndependent
representatives with corporate-owned sales conpanies. In Mattie's Three Year

Busi ness Plan for 1991-93, he refers to efforts to i nprove interaction anong its
sales representatives without any nmention of a plan to change its mix of
i ndependent and cor por at e-owned sal es representatives.

15 For exanple, in a nenp to Mattie dated February 23, 1989, Jones
wites:
Qur Sales Plan, in a broad sense, is to continue nonitoring
i ndividual Rep results nonthly, keep pressure on the Reps for
performance, and take whatever corrective action we can which is
appropriate to the situation. Qur ultimate action, of course, isto
replace a Rep or reduce his territory. These are "last resort"
actions and certainly do not guarantee a short-termbenefit to AGCO
If we pull the trigger too quickly, we'll have a real ness on
our hands with the remaining Reps. W nust all recognize that our
Reps' busi ness does not cone in to AGCOIin equal nonthly increments.
I think we must accept the fact that there wll be cyclical
fluctuations in a Reps' sal es and we nust do a good job of anal yzing
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Sout heast Regi on Sal es Pl ans nmake no reference to a plan to repl ace
AGCO s independent representatives wth corporate-owed sales
conpani es or any plan to "go direct" in the Sout heast Region. The
pl anning docunents mnake references to inproving independent
representatives' performance generally, and they refer to concerns
about individual representatives' net bookings, but they contain no
mention of a shift in the mx of independent and cor porate- owned
sal es representati ves.

Gaskill's exhibits also lay a paper trail of its own
termnation, beginning wwth its credit problens and culmnating in
concerns about Gaskill's dedication to selling AGCO products.
Gaskill's exhibits clearly showthat its representation had becone
probl ematic for AGCO and that AGCO considered term nating Gaskil
begi nning in Novenber, 1990. The docunents al so show that AGCO
began considering LuMac as a replacenent for Gaskill beginning
Decenber of 1990.

To support its theory of the "Sprecher Menorandum" Gaski l
points to Jef Gaskill's testinmony that in his opinion nost of the
alternatives in the Sprecher Menorandumhad been adopt ed, i ncl udi ng

the direct sales force proposal. However, Jef Gaskill did not

each situation before we conclude that a Rep is not performng.
As you know, managi ng Reps is a tricky business. W've got to

be careful that we don't "shoot ourselves in the foot" while at the

sane time getting the best possible perfornmance fromthe Reps.
Def endant's Exhibit 827. Wil e Jones' nmenorandum clearly reflects concerns
regarding the performance of sone of AGCO s independent representatives, it
contradicts any inference that AGCO had already adopted a plan to replace its
i ndependent representatives with a direct sales force or corporate-owned sal es
conpani es.
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testify regarding any facts suggesting that the alternatives had
been inplenented but rather that in his opinion nost of the
al ternatives had been inpl enent ed. ®

Consi dering the overwhel m ng di rect evi dence that AGCO had not
adopted a plan to inplenent a direct sales force with respect to
any of its product lines or with respect to the Northern Al abama
territory, the Southeast region, or any other territory or region,
in July of 1989, we conclude that the Sprecher Menp, even in
conjunction with Jef Gaskill's interpretation of the neno, anounts
to no nore than a scintilla of evidence supporting the jury's
verdict. See Boeing, 411 F.2d at 374; Crossthwait Equip. Co. v.
John Deere Co., 992 F.2d 525, 529 (5th G r. 1993) (holding that
plaintiff's evidence, a notation by defendant's enployee in an
inter-office nmeno, was insufficient under Boeing standard to show
bad faith), cert. denied, = US |, 114 S. . 549, 126 L. Ed.
2d 451 (1993); Lloyd v. John Deere Co., 922 F.2d 1192, 1196 (5th
Cr. 1991) (holding in a products liability case that plaintiff's
expert's testinony anounted to no nore than a scintilla of evidence
supporting finding that product was unreasonably dangerous); see
al so Enl ow v. Tishom ngo County, Mss., 45 F. 3d 885, 889 (5th Cr.
1995) (applying Boeing standard and holding that whi | e
"circunstantial evidence nay be enough to avoid a directed verdict,

we cannot overl ook the strength of the defendants' direct evidence

16 AGCO s president, Richard Mattie, testified that none of the
alternatives had been inpl enent ed.
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to the contrary").

Any possi ble inference fromthe Sprecher Menorandumthat AGCO
had adopted a plan to "go direct” in any form wth respect to any
products, or with respect to northern Alabama is sinply too tenuous
to support a jury verdict in Gaskill's favor. As we stated in Love
v. King, 784 F.2d 708 (5th Cir. 1986):

Wiile we are required to draw inferences favorable to

[the nonnobvant], such inferences nust be "within the

range of reasonable probability."’ When the necessary

inference is so tenuous that it rests nerely upon
specul ation and conjecture, it is the duty of the court

to withdraw the case fromthe jury.

ld. at 711 (quoting Radi ation Dynamcs, Inc. v. Goldnuntz, 464 F. 2d
876, 887 (2d Cr. 1972)); see also Stroik v. Ponseti, 35 F. 3d 155,
157 (5th Cr. 1994) ("[A] verdict may not rest on specul ati on and
conjecture."), cert. denied, = US __ , 115 S C. 1692, 131 L.
Ed. 2d 556 (1995). In Love, a civil conspiracy case, we held that
in light of the defendant's direct testinony disavow ng an
agreenent "and in view of the conplete |ack of any other direct
evi dence of a conspiracy, it is sinply too speculative to draw an
i nference of conspiracy fromthe facts in this case.” 1d. at 711.
Simlarly, in the absence of any direct evidence that AGCO actual |y
adopt ed Sprecher's proposed strategy alternative, and in |light of
the direct evidence suggesting that AGCO had not adopted a plan to
"go direct" at the tinme Gaskill becanme an AGCO representative, it
is purely specul ati ve whet her AGCO adopted the plan before July of
19809.

In sum the direct evidence and reasonabl e inferences fromit
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point so strongly in the direction of a finding that as of July,
1989, AGCO had not adopted a plan to "go direct"” in northern
Al abama t hat we concl ude that reasonable jurors could not arrive at
a contrary conclusion. See Boeing, 411 F.2d at 374 ("If the facts
and i nferences point so strongly and overwhel m ngly in favor of one
party that the Court believes that reasonable [jurors] could not
arrive at a contrary verdict, granting of the notion[] is proper.")
Consequently, because the record contains insufficient evidence
that Ross and Bachmann's representati ons that AGCO did not have a
plan to "go direct" in the northern Al abama territory were false
when nmade and t hat Ross and Bachmann knew t he representations to be
fal se when made, Gaskill's fraud claim necessarily fails wth
respect to the first alleged m srepresentation. See DeSantis, 793
S.W2d at 689 (holding that fraud counterclaimfailed as a matter
of | aw because counter-plaintiff failed to prove each el enent of
fraud claim including that statenents were false when nmade and

t hat defendant knew statenents were fal se).

2
Gaskill's proof that Ross and Bachmann fal sely prom sed that
Gaskill would not be termnated in the short termprovided it "did
its job" fails for simlar reasons. Because AGCO s all eged

m srepresentations invol ved a prom se not to performan act in the
future, Gaskill was required to prove that AGCO had no i ntenti on of
keeping its promse at the tinme it made the representations. See

T.O Stanley Boot Co. v. Bank of El Paso, 847 S.W2d 218, 222 (Tex.
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1992) ("Because the representation in this case involves a prom se
to do an act in the future, Petitioners also had to prove that at
the tinme the [counter-defendant’'s] representati ve nade t he prom se,
the [counter-defendant] had no intention of performng the act.");
see also In re Haber QI Co., 12 F.3d 426, 437 (5th G r. 1994)
(noting that under Texas |l aw "a prom se of future performance does
not constitute actionable fraud unl ess the prom sor did not intend
to performat the nonent he nmade his prom se").

Gaskill argues that Ross and Bachmann coul d not have i ntended
to keep their prom se that Gaskill would not be term nated as | ong
as it perfornmed well because AGCO had al ready adopted a plan to
replace its independent representative in northern Al abama with a
cor por at e-owned sal es conpany. For the reasons stated in part
I1.A 1, we hold that the evidence in the record is insufficient to
support a finding that Ross and Bachmann intended to termnate
Gaskill in the short termpursuant to a plan to "go direct" at the
tinme they negotiated the Agreenents. Because Gaskill's proof of
AGCO s intent not to perform was insufficient, its fraud claim
based on Ross and Bachmann's promise not to termnate Gaskill in
the short termas long as it perforned well fails as a matter of
law. See T.0O Stanley Boot Co., 847 S.W2d at 222 (holding that
fraud claimbased on false promse failed in the absence of proof

of intent not to perform.?

o Wth respect to Jef Gaskill's version of Ross and Bachmann's
assurances, that is, that Ross and Bachnann stated that the 60-day termination
clause was sinply a "noral escape clause," we note that under Texas law, a
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AGCO further argues that Gaskill produced insufficient
evidence to support a finding that AGCO knowi ngly m srepresented
that "there was between $300-400,000 in existing business in the
northern Al abama territory." Wether Gaskill supported its fraud
claimwith respect to AGCO s estinmate of the val ue of the northern
Al abama territory depends on whether Gaskill proffered sufficient
evi dence that Ross and Bachmann knew their representations were
fal se when nade. See Transport Ins. Co. v. Faircloth, 898 S W 2d
269, 276 (Tex. 1995) ("A statenment of value is actionable if the
speaker knows it is false.").

The Gaskills testified that Ross and Bachmann tol d t hemduring
their negotiations over the Agreenents that Blythe's Al abama
territory had "between $300,000 and $400,000 worth of existing
busi ness. " Ross and Bachmann confirmed that they had indeed
represented AGCO s sales in the territory to be worth $300, 000-
$400, 000. Ross and Bachmann testified that they had relied on
Blythe's estimates of the value of the business in the northern
Al abama territory because the only figures AGCO could conpile were
Blythe's total net bookings for his territory, which included
Ceorgia, the Carolinas, and eastern Tennessee.

Jef Gaskill testified that he recognized at the tinme that the

"“representation as to the | egal effect of a docunment is regarded as a statenent
of opinion rather than of fact and will not ordinarily support an action for
fraud." Fina Supply, Inc. v. Abilene Nat'l Bank, 726 S.W2d 537, 540 (Tex.
1987); accord Eagle Properties, Ltd. v. Sharbauer, 807 S.W2d 714, 723 (Tex.
1990) .
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estimate was an "educated approximation," and he testified that
while he knew at the tinme of trial where the estinmates had cone
from he had no way of know ng whet her Ross and Bachmann actual |y
relied on Blythe's estimates. |In addition, he testified that he
had not seen any nunbers contradicting AGCO s estinate. 18

Moreover, it is undisputed that Gaskill's sales actually were
consistent with Ross and Bachmann's estimate. Gaskill's net
booki ngs for the period fromJuly 11, 1989, the date Gaskill signed
t he Agreenents, through the end of July, 1990, totalled $313, 295.
Gaskill's net bookings for cal endar years 1990 and 1991, the only
two full calendar years it sold AGCO products, totalled $572, 051
and $346, 744, respectively.

Because there is no evidence in the record to support a
finding that Ross or Bachmann fal sely represented the value of the
northern Al abama territory, or that they knewtheir estinmate of the
value of the territory was false, Gaskill's fraud claim wth
respect tothis alleged m srepresentation fails as a matter of | aw.
See Faircloth, 898 S . W2d at 276-77 (holding that fraud claim
failed as a matter of |aw because no evidence existed that

statenent of value was false or that defendant's agent knew

18 The only docunentary evidence in the record regardi ng the vol une of

Bl ythe's business in the Alabama territory is Defendant's Exhibit 802, a |ist of
outstanding quotes that Blythe provided AGCO in July, 1989, which tota

appr oxi mat el y $500, 000, and Def endant's Exhibit 801, aletter fromBlythe to AGCO
in which he forecasts sales for his three major Al abama accounts, not the entire
territory, to be $225, 000.
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statenent of value was fal se when nade).°
4

AGCO al so argues that there is insufficient evidence in the
record to support a finding that AGCO m srepresented its intent to
allow Gaskill to expand into the GCeorgia territory. It is
undi sputed that Bachmann and Ross told the Gaskills that if AGCO
termnated Blythe's representation of the GCeorgia territory,
Gaskill would be considered as a repl acenent. However, Gaski l
points to no evidence other than the evi dence supporting its secret
plan theory to support a finding that Ross and Bachmann
m srepresented AGCO s intent to consider Gaskill for the CGeorgia
territory.

Furt hernore, overwhel m ng direct evidence shows that AGCO di d
consider Gaskill for the Georgia territory. Consequently, we hold
that the evidence was insufficient to support a finding that AGCO
m srepresented its intent to consider Gaskill for the territory.
See Boeing, 411 F.2d at 374 ("If the facts and i nferences point so
strongly and overwhelmngly in favor of one party that the Court
bel i eves that reasonable [jurors] could not arrive at a contrary

verdict, granting of the notion[] is proper."). Because Gaskill's

19 The Gaskills did testify that Ross had told themthat nost of the
busi ness in the northern Al abama territory woul d come from SONAT, and t hat SONAT
coul d be expected to produce $300, 000 of the $300-400,000 worth of business in
the territory. SONAT actually produced much Il ess than $300,000 in 1990, and
consequently, Ross' estimate with respect to SONAT did turn out to be wong.
However, there is no evidence in the record that the Gaskills relied on howthe
aggregat e esti nate of $300, 000 t o $400, 000 was apporti oned bet ween naj or accounts
i n deciding whether to enter into the Agreenents. Under Texas | aw, a party mnust
have acted in reliance on an all eged m srepresentation for the representationto
support a claimfor fraud. See Eagle Properties, 807 S.W2d at 723.
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proof was insufficient to sustain a finding that Ross and Bachmann
falsely promsed to consider Gaskill for the Georgia territory,
Gaskill's fraud cl ai mbased on these all eged representations fails
as a matter of law See T.O Stanley Boot Co., 847 S.W2d at 222
(holding that fraud claimfailed in the absence of proof of intent
not to perform.
5

Gaskill simlarly failed to prove that Ross and Bachmann
fal sely assured Gaskill that Keystone would not influence AGCO s
relationship with Gaskill. During the contract negotiations, Joe
Gaskill raised his concerns that Art French, an enployee of
Keystone, mght interfere wwth AGCO s relationship with Gaskill.
French had fornmerly worked for Fisher Controls, and bad feelings
persi st ed bet ween Gaskill and French stemm ng fromFi sher Control s’
term nation of Gaskill

Agai n, however, Gaskill presented no evidence that Ross and
Bachmann's representations were false, as is required to support a
fraud claim See T.0O Stanley Boot Co., 847 S.W2d at 220;
DeSantis, 793 S.W2d at 698. In fact, the magistrate judge
precl uded Gaskill from doing so when she granted AGCO s notion in
limne to exclude "any evidence, nention, reference or inference,
that A L. French or his enployer, Keystone |International
("Keystone") had or "“nust have had' sone involvenent in AGCO s
decision to termnate the Agreenents in question since Gaskill's

clains in this regard are nere speculation.” Record on Appeal

- 25-



vol. 8, at 1446 (notion); Record on Appeal, vol. 15, at 106
(magi strate judge's ruling). Gaskill does not challenge this
ruling on appeal, and it has pointed to no evidence in the record
that would support a finding that Ross and Bachmann falsely
represented that Art French and Keystone would not interfere with
AGCO s relationship with Gaskill. Consequently, because there is
insufficient evidence to support an inference that Ross and
Bachmann's reassurances were false, Gaskill's fraud claimfails as
a matter of law. See DeSantis, 793 S.W2d at 698.

In summary, we conclude that the record contains insufficient
evidence to support a jury's finding that AGCO nmade
m srepresentations knowng them to be false when nade.
Consequently, we affirm on these alternative grounds, the
magi strate judge's entry of judgnent as a matter of l|aw on
Gaskill's fraud counterclaim

B

Gaskill al so appeals fromthe magi strate judge's anendnent of
the final judgnment to include a declaration that AGCO "properly
exercised its contractual right toterm nate the Agreenents between
AGCO and [Gaskill] and that AGCO has no liability to [Gaskill]
under such Agreenents or pursuant to any state or federal statutory
or common | aw. " Gaskill argues that AGCO waived its right to
obtain such a declaration by failing to nove for judgnent as a
matter of law, or directed verdict, on the issues underlying the

decl aratory judgnent. AGCO argues that because its entitlenent to
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a declaration of nonliability depended sol ely on questions of |aw,
that is, the effect of Gaskill's adm ssions, the parties

stipulations, and the magistrate judge's rulings on Gaskill's
counterclains, there was no need to challenge the sufficiency of
t he evi dence supporting its claimbefore the case was submtted to

the jury.?0 In its reply brief, Gaskill argues that the "or
pursuant to any state or federal statutory or conmon | aw' | anguage
of the declaratory judgnent enconpasses Gaskill's perm ssive
counterclains, i.e., its clains "not arising out of the transaction
or occurrence that is the subject matter of the opposing party's
claim" Fed. R CGv. P. 13(b), as to which AGCO of fered no evi dence

and nade no other showi ng of entitlenent.?!

The thrust of Gaskill's argunent on this issue is unclear.
Gaskill cites no relevant authority for its argunent, and we have
found none. However, reading Gaskill's brief and reply brief

together, it is clear that its conplaint islimted to that part of
the declaration that could be read to have adjudicated its

perm ssi ve countercl ai ns, counterclainms concerning whichthere were

20 See Hiltgen v. Sunrall, 47 F.3d 695, 699 (5th CGir. 1995) ("A notion
for a judgnent as a matter of |aw (previously, notion for directed verdict or
J.NOV.) inan action tried by jury is a challenge to the I egal sufficiency of
the evidence supporting the jury's verdict."). The two basic purposes of a
notion for judgnent as a matter of law are "to enable the trial court to re-
exanmi ne the sufficiency of the evidence as a matter of lawif, after verdict, the
court nust address a notion for judgnent as a natter of law, and to alert the
opposing party to the insufficiency of his case before being submitted to the
jury." MacArthur v. University of Tex. Health Center, 45 F. 3d 890, 897 (5th Gr.
1995).

21 Gaskill does not argue that the district court erred by granting a
declaration of nonliability with respect to its conpul sory counterclains. See
Park Club, Inc. v. Resolution Trust Corp., 967 F.2d 1053, 1058 (5th Cir. 1992)
(stating test for determ ning whether counterclaimis conpul sory).
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no facts presented at trial, no questions submtted to the jury,
and no notions for judgnent as a matter of law. AGCO on the other
hand, does not appear to have ever requested a declaration of
nonliability with respect to Gaskill's perm ssive counterclains.

Gaskill has not argued that it has perm ssive counterclains
that it fears will be barred by the anended final judgnent, and we
do not address the issue whether a given counterclaimwould have
been perm ssive or conpul sory. Rather, (1) because the parties
di spute appears to be largely a function of the anbiguously
over broad | anguage in the anended final judgnent, "or pursuant to
any state or federal statutory or common |law, " (2) because AGCO
clearly intended the declaratory judgnent to enconpass only
Gaskill's conpul sory counterclains, and (3) because AGCO made no
showi ng to support any broader declaration, we interpret the
declaratory judgnent to be limted to a declaration that AGCO has
noliability to Gaskill Co. under the Agreenents or pursuant to any
state or federal statutory or comon | aw, except to the extent that
Gaskill my assert clains that would not have been conpul sory
counterclains wthin the neaning of Rule 13 of the Federal Rul es of
G vil Procedure.

1]

For the foregoing reasons, we AFFIRM
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