IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20429
Summary Cal endar

ROVEO | Tl MA,
Pl ai ntiff-Appellant,
vVer sus

COSCOL MARI NE CORPORATI ON
d/ b/a Tankships U S. A, Inc.,

Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Southern District of Texas
(CA- H 93- 688)

(Cct ober 18, 1994)
Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.

PER CURI AM *

Coastal Tankships U S. A, Inc. enployed Itina as a seaman on
board the S/S Coastal Corpus Christi. The summary judgnent
evi dence establishes that Coastal's practice is to have its
seanen sail for 80 days and then take 40 days of vacation tine.
Hence, for each two days of sailing the seaman earned one day of

vacation. Seanman receive regular, equal, bi-weekly paychecks

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



t hroughout the tine they are sailing and on vacation tinme. Itim
began his enpl oynent on June 23, 1990 and left the vessel for a
period of vacation on Septenber 8, 1990. He had sailed for 78
days and accunul ated 39 days of vacation.

Iti ma nmade three voyages on the Coastal Corpus Christi. The
first was a coastw se voyage of 22 days, the second a foreign
voyage (to the Bahamas) of 8 days, and the third a coastw se
voyage of 48 days. Hence, Itim earned 11 vacation days for the
first voyage, 4 vacation days for the second voyage, and 24
vacation days for the third voyage.

Had he renmained in the enploy of Coastal he would have
continued to receive regul ar bi-weekly paychecks during his
vacation tine. However, on Septenber 20, Itim resigned from
Coastal. He had received his regul ar paychecks on August 31 and
Septenber 14, and on Septenber 28 he received a final paycheck.

Coastal admts that its final paycheck to Itima underpaid
him by failing to pay himfor 11 vacation days. Coastal clains
t hat the underpaynent was inadvertent, a claimwhich Itinma
di sputes. Coastal has since offered to pay the anount owed,
$868.89, but Itima clainms that he is entitled to double wages for
each day wages were del ayed under 46 U.S.C. 8§ 10313(g) (1994).
The district court ordered Coastal to pay the $868.89, but denied
recovery under § 10313.

The case turns on whether the |ast paycheck underpai d wages
for a foreign voyage or a coastw se voyage. Section 10313 only

applies to voyages between a port in the United States and a port



in a foreign country, or a voyage by a vessel of certain tonnage
bet ween an Anerican Atlantic port and an Anmerican Pacific port.
46 U.S.C. § 10301(a) (1994). 1In this case the vessel did not
travel to a Pacific port, although one of its three voyages was a
foreign voyage. Further, the double wage provision for certain
coastw se voyages does not apply to a vessel engaged in coastw se
commerce. 46 U S. C. 8§ 10504(c),(d) (1994). Itinma does not deny
that the vessel was engaged in coastwi se commerce on two of the

t hree voyages in question.

We cannot fault the district court's reasoning. The | ast
paycheck included paynent for 28 vacation days, enough to cover
the first coastw se voyage, the second foreign voyage, and part
of the third coastw se voyage. The anount owed Itima i s best
characterized as wages earned during the coastw se voyage.

AFFI RVED.



