IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20427
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
EUGENI O BALDERAS, JR
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Southern District of Texas
(CA H94-1541(CR-H 0301-1))

(May 24, 1995)
Bef ore REAVLEY, H G3 NBOTHAM and EMLIO M GARZA, G rcuit Judges.
PER CURI AM *

Eugeni o Bal deras, Jr. was convicted by jury trial of
conspiracy to travel in and use interstate comerce facilities in
the comm ssion of nmurder for hire, aiding and abetting the
comm ssion of nurder for hire, perjury before a federal grand
jury, solicitation of nurder for hire, and use of a firearm

during the comm ssion of nmurder for hire. He was sentenced to a

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



360-nonth termof inprisonnent, a five-year period of supervised
rel ease, and a $250 speci al assessnment. This court affirned

Bal deras's conviction and sent ence. United States v. Razo-Leor a,

961 F.2d 1140 (5th Gr. 1992).

Bal deras filed a 28 U S.C. 82255 notion alleging that: 1) he
shoul d be resentenced because his retained counsel failed to
attend the sentencing hearing; 2) his counsel was ineffective for
failing to communi cate a plea offer to him and 3) the district
court erred in attributing to himfor sentencing purposes a
| eadership role pursuant to U.S.S.G 83Bl1.1 and in failing to
grant hima downward departure for his mnor role in the offense
pursuant to 83Bl.2. The district court dismssed the notion.

Bal deras appeals the dismssal. W affirm

Bal deras's clainms that the district court erred in
attributing to himfor sentencing purposes a |eadership role and
that the district court erred in failing to grant hima downward
adjustnent for his mnor role in the offense are non-
constitutional clainms which could have been raised on direct

appeal and are not cogni zabl e under 82255. See United States v.

Capua, 656 F.2d 1033, 1037 (5th Cr. 1981); United States v.
Vaughn, 955 F.2d 367, 368 (5th G r. 1992).

Bal deras's claimthat he should be resentenced because his
retai ned counsel failed to attend the sentencing hearing is a
claimof constitutional magnitude and therefore not procedurally
barred in a 82255 notion. Balderas's nust still show "cause" for

failing to raise the error on direct appeal and "actual



prejudice.” United States v. Frady, 102 S. C. 1584, 1594 (1982).

Bal deras has not shown cause for not raising the error. The
record reveals that he was represented by one of his attorneys at
the sentencing hearing, albeit not the | ead defense attorney, but
one does not have an absolute right to counsel of one's choice.

Gandy v. Al abama, 569 F.2d 1318, 1323 (5th Cr. 1978). The

attorney at sentencing was the co-counsel at trial and signed
many of the notions and pleadings relating to the sentencing.
This attorney nade 21 objections to the Presentence Report and
filed a sentencing nenorandum Therefore, he was well versed in
Bal deras's case and active at sentencing. Balderas was not
prej udi ced.

Bal deras's claimthat his counsel was ineffective for
failing to communicate to hima plea offer is also a claimof
constitutional magnitude. Under 82255, Balderas is not entitled
to a hearing "on clainms based on unsupported generalizations."

United States v. Fishel, 747 F.2d 271, 273 (5th Cr. 1984).

Bal deras nust provide detailed and specific facts with respect to

his allegations. United States v. Smth, 915 F. 2d 959, 964 (5th

Cr. 1990); Davis v. Butler, 825 F.2d 892, 894 (5th Cr. 1987).

Bal deras provides no specifics regarding the alleged plea offer.
He all eges that he could have received a reduced sentence for

cooperation. He does not indicate how he could have cooperated
or how he learned of the alleged plea offer. He nerely nakes a
"vague and conclusory" allegation that will not raise the issue.

United States v. Pineda, 988 F.2d 22, 23 (5th Gr. 1993).

AFFI RVED.



