IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20406
(Summary Cal endar)

CONNI E SKI NNER
Pl ai ntiff-Appellant,

vVer sus
DONNA E. SHALALA, Secretary of Health

and Human Servi ces,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 93-2988)

) (January 25, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

Conni e Ski nner sought review, in federal district court, of an
admnistrative decision by the Secretary of Health and Human
Services ("Secretary") which determ ned that she was di sabl ed as of
June 1, 1992, but not prior to that date, for the purpose of
entitlenment to social security disability insurance benefits.
Ski nner contended that she has been disabled since February 17,
1990. Both Skinner and the Secretary noved for summary judgnent.

The district court granted summary judgnent in favor of the

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Secretary, and denied Skinner's notion. Ski nner appeals the
district court judgnent. W affirm
FACTS

Conni e Skinner filed an application for disability insurance
benefits on August 2, 1990. In her disability report, Skinner
al l eged that she suffered fromchronic carpal tunnel syndronme. Her
application was denied. At Skinner's request, testinony and ot her
evi dence was presented before an Adm nistrative Law Judge ("ALJ").
The ALJ ultinmately determ ned t hat Ski nner coul d performot her work
which existed in significant nunbers in the national econony and
that she was thus not under a disability as defined in the Act.

The Appeals Council granted Skinner's request for review,
stated that it was prepared to i ssue a decision adopting the ALJ's
findings for the nonths prior to June 1, 1992, and proposed to find
that Skinner becane disabled on June 1, 1992, the nonth she
attained fifty years of age.! The Appeals Council subsequently
i ssued a decision which stated that Skinner was not disabled and
thus not entitled to disability i nsurance benefits prior to June 1,
1992, but that she was under a disability and thus entitled to
benefits as of June 1, 1992.

The deci si on of the Appeal s Council becane the final decision
of the Secretary. Skinner next sought review in federal district

court. The district court found that the decision of the Appeals

. We note that, the Appeals Council notified Skinner that
(1) it proposed to issue a decision which found her disabled as
of June 1, 1992, the nonth she attained age 50, and (2) it would
consi der any comments or new and material evidence that Skinner
submtted within 20 days of the notice. Skinner did not respond
to this notice within the 20 day peri od.



Council was supported by substantial evidence in the record and
granted sunmary judgnent in favor of the Secretary.
DI SCUSSI ON

Ski nner argues that the decision of the Appeal s Council is not
supported by substantial evidence. She contends that there is no
substanti al evidence that she is capable of substantial gainful
enpl oynent, that 20 C F.R pt. 404, subpt. P, App. 2, § 201.00(h),
exanple 1, mandates a finding that she is disabled, and that the
Appeals Council erred by applying the age guidelines in a
mechani cal fashion
LEGAL PRI NCI PLES

The cl ai mant bears the burden of showi ng that she is di sabl ed

within the neaning of the Social Security Act. Cook v. Heckler

750 F.2d 391, 393 (5th Gr. 1985). The Act defines disability as
the "inability to engage in any substantial gainful activity by
reason of any nedi cally determ nabl e physical or nental inpairnent
which . . . has lasted or can be expected to |last for a conti nuous
period of not less than twelve nonths." 42 U . S. C. 88 416(i)(1),
423(d) (1) (A), 1382c(a)(3)(A).

Qur review of the denial of disability insurance benefits is
limted to two i ssues: (1) whether the Secretary applied the proper
| egal standards, and (2) whether the Secretary's decision is
supported by substantial evidence on the record as a whole.

Ant hony v. Sullivan, 954 F.2d 289, 292 (5th Cr. 1992).

The Proper Legal Standard

The Secretary conducts a five-step sequential analysis in

determ ni ng whet her a claimant is disabled: 1) whether the cl ai mant



is presently working; 2) whether the claimant has a severe
i npai rment; 3) whether the inpairnment is listed, or equivalent to
an inpairnment listed in Appendix 1 of the Regul ations; 4) whether
the i npai rnent prevents the claimant fromperform ng past rel evant
work; and 5) whether the inpairnent prevents the claimnt from
perform ng any other substantial gainful activity. 20 CF.R 8
404.1520; Muse v. Sullivan, 925 F.2d 785, 789 (5th Cr. 1991).

"The burden of proof is on the claimant for the first four steps,

but shifts to the Secretary at step five." Bowing v. Shalala, 36
F.3d 431, 435 (5th Gr. 1994) (quoting Anderson v. Sullivan, 887

F.2d 630, 632-633 (5th Cr. 1989)). "Afinding that a claimant is
di sabled or is not disabled at any point inthe five-step reviewis

conclusive and termnates the analysis."” Lovelace v. Bowen, 813

F.2d 55, 58 (5th Cr. 1987). The part of this analysis which
Ski nner chal | enges on appeal is the Council's finding at step five
that, prior to June 1, 1992, she was not disabl ed because she was
able to performother gainful activity.

Subst anti al Evi dence

If the Secretary's findings are supported by substantial
evi dence, they are conclusive and nust be affirnmed. Anthony, 954
F.2d at 295. "Substantial evidence is that which is rel evant and
sufficient for a reasonable mnd to accept as adequate to support
a conclusion; it nust be nore than a scintilla, but it need not be
a preponderance."” |d. "This Court may not rewei gh the evi dence or

try the issues de novo. . . . Rather, conflicts in the evidence

are for the Secretary to resolve." 1d.



To determ ne whether substantial evidence of disability
exists, four elenents of proof nust be weighed: 1) objective
medi cal facts; 2) diagnoses and opinions of treating and exam ni ng
physicians; 3) <claimant's subjective evidence of pain and
disability; and 4) claimant's age, education, and work history.

Wen v. Sullivan, 925 F.2d 123, 126 (5th Gr. 1991). The entire

record is reviewed to determne if such evidence is present. Villa

v. Sullivan, 895 F.2d 1019, 1022 (5th G r. 1990).

ABI LI TY TO PERFORM OTHER SUBSTANTI AL GAI NFUL ACTI VI TY

In steps one through four of the | egal standard, the evidence
shows that Skinner is not working and that she has an unlisted
i npai rment which prevents her from perform ng her past work as a
skilled flour mller. At step five of the legal standard, the
burden shifted to the Secretary to show that there were other jobs

in the national econony that Skinner could perform See Anderson

v. Sullivan, 887 F.2d at 632.

Vocational expert Ted Jolly testified that there was a
significant nunber of jobs available to Skinner which she could
functionally perform In his hypothetical to Jolly, the ALJ
i ncorporated the fact that Skinner was limted to sedentary work,
that she would be slower than the average person performng the
job, and that she would require frequent rests of five to ten
m nutes per hour. Jolly considered Skinner's inpaired nanual
dexterity, her non-conpetitive pace, and her need for five to ten
m nut e breaks each hour. W therefore turn to exam ne whether this

testinony constitutes substantial evidence.



Dr. Frank Barnes had testified that Skinner suffered from
bi | ateral nmedi an nerve neuritis diagnosed as carpal tunnel syndrone
since February 1990. He testified that Skinner's lifting ability
was limted to ten pounds; her grip strength was nornmal. He
i ndi cated that although she could use her hands, she could not use
themrapidly and she would require a five to ten mnute break each
hour from activities with her hands. The objective nedical
evi dence indicates that Skinner should not perform work that is
repetitive and strenuous on her hands and wi sts. A functiona
capacity eval uation of Skinner prepared in July 1991 i ndi cated that
she could perform nost work tasks requiring bilateral nmanual
dexterity, but at no greater than ten pounds and at a sl ower non-
conpetitive rate. The objective nedical evidence reveal ed that
Ski nner | acked speed, but not ability, in her performance of tasks
which required bilateral manual dexterity.

Skinner testified at the hearing that her hands ached and t hat
certain novenents of her hands caused the pain to intensify. She
stated that she had a | ack of control of the fingers of her hands
and that her hands woul d cone open and she would drop things. She
testified that bending her wist and any novenent that required her
fingers to be closed together caused the pain to intensify. She
also testified that she drove, talked on the telephone, went
fishing, played bingo, and cooked di nner occasionally. She stated
that she took Advil and aspirin every day for the pain.

As noted above, Jolly testified that there were a significant
nunber of wunskilled, sedentary jobs that a person with Skinner's

limtations could perform such as cashier, ticket seller, phone



work jobs, driving jobs, and security work. Skinner submitted
evidence from another vocational expert that conflicted wth
Jolly's testinony and indicated that the jobs identified by Jolly
exceeded t he requirenents of both unskilled and sedentary work. 1In
response to this evidence, Jolly testified that performance of the
j obs of gate security, charge account clerk, self-park parking | ot
attendant, and tel ephone quotation clerk fit within a hypotheti cal
whi ch approxi mated Skinner's disability. He testified that these
jobs existed in the thousands in the Houston netropolitan and
Gal veston regional area and existed in the tens of thousands
nationally. He |ater stated, however, that he "may be wong" with
regard to whether the job of gate security was unskilled and
sedent ary.

At step five, to carry her burden of establishing that other
work exists for a claimant, the Secretary may rely upon the
Medi cal - Vocational guidelines (the "Gid") or upon the testinony of

a vocational expert. Bowing v. Shalala, 36 F.3d at 435. The

ALJ's hypothetical, as well as Jolly's testinony, was such that it
addressed the pace and ability of Skinner's bilateral nmanual
dexterity, in accordance with the nedi cal evidence and wth sone of
the tasks which Skinner still perforns.

Based upon her functional |imtations, age, education, work
experience, and the testinony of vocational expert Jolly, the
Appeal s Council concl uded that before June 1992, jobs that Skinner
could performwere available in the national econony.

Although the testinony of the two vocational experts was

conflicting, "conflicts in the evidence, including nedica



opi nions, are to be resolved by the Secretary, not by the courts.™

Patton v. Schwei ker, 697 F.2d 590, 592 (5th Gr. 1983). This Court

does not "substitute its judgnent for that of the Secretary" even
if the evidence "preponderates toward a wholly different finding."
Id. The conclusion of the Appeals Council, based upon the
testi nony of vocational expert Jolly, that jobs exist that Skinner
can performis supported by substantial evidence in the record.
A MANDATORY FINDING OF D SABI LI TY?

Ski nner next argues that 20 CF. R pt. 404, subpt. P, app. 2,
§ 201.00(h), mandates a finding that she is disabled, as follows:

[A] finding of disabled is not precluded for those
i ndi vidual s under the age 45 who do not neet all of the
criteria of a specific rule and who do not have the
ability to performa full range of sedentary work. The
followng exanples are illustrative: Exanpl e 1: An
i ndi vi dual under age 45 with a high school education can
no longer do past work and is restricted to unskilled
sedentary | obs because of a severe nedically determ nabl e
cardi ovascul ar i npairnment (which does not neet or equal
the listings in appendix 1). A permanent injury of the
right hand limts the individual to sedentary jobs which
do not require bilateral nmanual dexterity. None of the
rules in appendi x 2 are applicable to this particul ar set
of facts, because this individual cannot performthe ful

range of work defined as sedentary. Since the inability
to perform jobs requiring bilateral manual dexterity
significantly conprom ses the only range of work for
which the individual is otherwse qualified (i.e.,
sedentary), a finding of disabled would be appropriate.

20 CF.R pt. 404, subpt. P, app. 2, 8 201.00(h), exanple 1
(enphasi s added).

We are not persuaded by this argunent for several reasons.
First, contrary to Skinner's assertions, this rule is couched in
ternms of discretionary rather than mandatory | anguage. [|n other

words, the phrase "is not precluded" does not translate into "is

mandat ory". Secondly, the nedi cal evidence shows that Skinner can



performtasks which require manual bil ateral dexterity, but only at
a slower pace; thus, the exanple is not tailored to Skinner's
disability. As stated in the Decision of the Appeals Council,

[ Ski nner] has severe inpairnment from bilateral carpa

tunnel syndrone, . . . [and] has the residual functional

capacity to performsedentary |level exertional activity

conprom sed by sl ower nmanual dexterity and the need for

a non-conpetitive rate without a required pace.
(Enphasi s added.) This determ nation is supported by substanti al
evidence in the form of nedical testinony and docunentation.
Thirdly, the | anguage of 8 2.01.00(h) indicates that the exanpleis
merely illustrative; thus, it does not automatically outweigh the
testinony of a vocational expert. W conclude that the exanple is
not mandatory and does not require a finding of disability.
THE AGE CLASSI FI CATI ON

Using the "Gid", the Appeals Council found that Skinner was
di sabl ed as of June 1, 1992; using the "Gid" and the testinony of
a vocational expert, the Appeals Council found that Skinner was not
di sabl ed before June 1, 1992. Ski nner argues that the Appeals
Council erred by applying the age guidelines in a nechani cal
fashi on because it determ ned that she was disabled as of June 1
1992, the nonth in which she attained the age of fifty.

Al t hough age classifications may not be applied nechanically

in borderline situations, the Secretary has discretion in

determ ning when a situation is "borderline." Harrell v. Bowen,

862 F.2d 471, 479 (5th Cr. 1988) . "The Secretary's
interpretations of [her] regul ati ons deserves considerable
deference in the absence of an obvi ous inconsistency between the

interpretation and the |anguage of the regulation in question."”



Id. Skinner presented no evidence that the age classifications
were inaccurate or msleading as applied to her. See id. at 479
n.9. Because Skinner had not attained age fifty prior to June 1
1992, the decision of the Appeals Council that the "Gid" did not
direct that she was disabled at that tine is supported by
substantial evidence. See id. at 479 & n.9.
CONCLUSI ON

Al t hough Ski nner satisfied her burden by showi ng that she was
no | onger capabl e of her past work, the record contai ns substanti al
evi dence that she could perform other work. A preponderance of
evidence is not required. Thus, the conflict between the
vocational experts is not dispositive of this question. The
Secretary applied the proper legal analysis to facts which are
supported by substantial evidence. Accordingly, the judgnent of

the district court is AFFl RVED



