IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20399

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

RODRI GO G- ALVARADO
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 93 3942; (CR H 89 215 2))

(Novenber 11, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Rodri go Al varado appeals fromthe district court's denial of
his 28 U S.C. 8§ 2255 habeas petition. First, he argues that tria
counsel was ineffective in nmaking an unclear notion to suppress
evi dence, but the trial judge clarified the itens bei ng suppressed
and granted the notion in part. Al varado has not shown a

reasonabl e probability that, but for the uncl earness, his sentence

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



"woul d have been significantly less harsh." Spriqggs v. Collins,

993 F.2d 85, 88 (5th Cr. 1993) (per curiam. Li kewi se, he has
made no specific showing as to how his appellate counsel was
deficient or how any deficiency prejudiced him

Because Al varado' s t hree Sent enci ng Gui del i nes argunents coul d
have been raised on direct appeal and are not constitutional

argunents, they are not cognizable. See United States v. Vaughn,

955 F.2d 367, 368 (5th Gr. 1992) (per curian). W will not
consider his coments relating to the indictnent, nagistrate
referral, grand jury, and his attorney's nal feasance, because he
raises all of these issues for the first time on appeal. And
because there is no right to counsel at a presentence interview,

United States v. Bounds, 985 F.2d 188, 194 (5th Cr.), cert.

denied, 114 S. C. 135 (1993), we reject his claim that he was
interviewed w thout counsel present.

AFFI RVED.



