IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20379

VELMA D. MOORE,
Pl ai ntiff-Appellant,

ver sus

WAL- MART STORES, INC., ET AL.,
Def endant s,

WAL- MART STORES, | NC.
Def endant s- Appel | ee.

Appeal fromUnited States District Court
for the Southern District of Texas
(CA H 93 553)

June 30, 1995

Before POLITZ, Chief Judge, EMLIO M GARZA and STEWART, Circuit
Judges.

CARL E. STEWART, Circuit Judge:”

Vel ma D. Moore appeals the judgnent of the district court
di sm ssing her clains against Wal-Mart Stores, Inc. ("Wal-Mart")
for the injuries she suffered when she was shot by a Wil-Mart
security guard. For the follow ng reasons, the judgnent of the

district court is affirned.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



BACKGROUND

On January 1, 1991, Moore unsuccessfully tried to buy several
items froma Houston-area Wal-Mart with a forged check; daunted,
she fled the store enpty-handed and off-duty Harris County Deputy
Sheriff Keith Pusser, working as a security guard at the store, was
al erted. O ficer Pusser, believing that a crinme had been
commtted, ordered Moore to stop, but she refused and proceeded to
drive away in a pick-up truck. In pursuit, Pusser junped in the
back of the truck. Wiile in the back of the pick-up truck,
Pusser's weapon di scharged. Whether the di scharge was acci dental
or intentional is disputed. The bullet struck More in the neck,
inflicting serious injuries. More was | ater arrested and charged
wth two counts of forgery and aggravated assault on a peace
officer; she later pleaded guilty.

Moore sued Wal-Mart alone in state court on a vicarious
liability theory. The suit was renoved to federal court, where
Moore filed an anmended conplaint attenpting to join a non-diverse
VWal - Mart sales clerk, Benjam n Longoria; Longoria was dism ssed
fromthe proceedings by the district court. This anmended conpl ai nt
al so alleged theories of liability based on negligent hiring.

Inits grant of summary judgnent di sm ssing More's conpl aint
agai nst Wal-Mart, the district court found that Pusser was acting
wthin his statutory duty as a peace officer to apprehend Moore
subsequent to her conmm ssion of a felony; consequently, it found
VWl -Mart not to be responsible for his actions in his official

capacity. The court also rejected Moore's negligent hiring theory.



After the district court denied More's notion to reconsider, she
timely appeal ed.
STANDARD CF REVI EW

A grant of summary judgnent is reviewed de novo. FD Cv.

Duffy, 47 F.3d 146, 149 (5th CGr. 1995). Summary judgnment is
mandat ed when the evidence, viewed in the Iight nost favorable to
the non-noving party, presents no genuine issues of material fact

and the noving party is entitled to judgnent as a matter of |aw.

Lindsey v. Prive Corp., 987 F.2d 324, 327 (5th Gr. 1993).
DI SCUSSI ON
Moore contends that the district court erred in finding that
VWal -Mart could not be held responsible for Oficer Pusser's
actions. Police officers have a duty to prevent crine and arrest
of fenders. Tex. Code Crim Proc. art. 2.13. An off-duty police
of fi cer who observes a crine i medi ately becones an on-duty police

officer. See Vernonyv. Cty of Dallas, 638 SSW2d 5, 8-9 (Tex. Ct.

App. 1982); see also, Tex. Code Crim Proc. art. 2.13. Thus, at
the time Oficer Pusser was apprehendi ng Moore, he was an on-duty
police officer by operation of Texas | aw.

Moor e argues that under the theory of joint control, Wal-Mart
al so was responsible for the actions of Oficer Pusser.!? W

di sagr ee. In Gty of Dallas v. Half Price Books, Records,

Magazi nes, Inc., 883 S.W2d 374 (Tex. C. App. 1994), an off-duty

lUnder the theory of joint control, two enployers nmay be
liable for an enployee's actions, if they both exercised control
over the enployee's actions. Qlf Gl Corp. v. WIllians, 642
S.W2d 270, 272 (Tex. C. App. 1982).
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police officer, who was providing security for a bookstore, shot
and killed a suspect during an altercation in the bookstore's
parking | ot. In determning whether the police officer was
entitled to qualified imunity, the Texas Court of Appeal stated
t hat :

When [security guard] Harnon saw a crinme bei ng commtted,
he ceased bei ng an enpl oyee or independent contractor of
Half Price Books and becane an on-duty police officer.
As a matter of |aw, Harnon was an on-duty police officer
at all relevant tines. [Footnote omtted.] [ Enphasi s
ours.]

Half Price Books, 883 S.W2d at 377; see also, Wite v. Liberty

Eylau School District, 880 S . wW2d 156, 159 (Tex. C. App.

1994) (hol ding that a person nay be the servant of two enployers if

service to one does involve an abandonnent to another). W

conclude that the holding in Half Price Books is dispositive of

this case. It is undisputed that O ficer Pusser was a Wl -Mart
enpl oyee at the tine that Mwore first tried to make her purchase
with the forged check. When O ficer Pusser sought to apprehend
Moore, he ceased being a Wal -Mart enpl oyee and becane an on-duty
police officer. W therefore hold that summary judgnent was
properly entered agai nst More.

Moore contends that the district court erred in dismssing
Benjam n Longoria as a defendant. As alleged in Myore's anended
petition, Longoria was a Wal -Mart sales clerk who inforned O ficer
Pusser that Moore had attenpted to commt forgery. The district
court found that there was no legal basis for holding Longoria
liable and dism ssed him from the suit. Qur research has also
produced no aut hority under which Longoria could be held Iiable for
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O ficer Pusser's actions. WMore has cited no |l egal authority that
would hold Longoria liable for actions that Oficer Pusser
performed while in the course of pursuing her. Consequently, we
hold that the district court properly dism ssed Longoria fromthe
| awsui t .

Moore al so contends that the district court erred by refusing
to allow her to anmend her petition to include a clai mof negligent
hiring. She argues that justice requires "the Court to have given
Plaintiff |eave to anend because the independent contractor issue
was not a legal question for the Court to decide, due to the
exi stence of the several disputed facts." However, as we have
di scussed above, Oficer Pusser's enploynent status was a purely
| egal question. Consequently, More's contention has no nerit.

Moore contends that the district court erred in excluding
Jeffrey Moore as an expert witness at trial. Because we have

affirmed sunmary judgnent, we reject this contention as noot.

CONCLUSI ON
For the foll ow ng reasons, the judgnent of the district court

di sm ssing Vel ma Moore's tort clains agai nst Wal -Mart i s AFFI RVED,



