IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20367
Summary Cal endar

United States of Anerica,
Pl ai ntiff/Appell ee,
ver sus

Jesus Val dez Duarte a/k/a
Juan Jose Val divi a

Def endant / Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(CR H 93 291 1)

( April 12, 1995)
Bef ore JOHNSON, JONES, and EMLIO M GARZA, Circuit Judges.”’
JOHNSON, G rcuit Judge:

Jesus Val dez Duarte a/k/a Juan Jose Valdivia ("Duarte")?! was
convicted by a jury of two counts of being a felon in possession of
a firearm On appeal, Duarte challenges the propriety of the
district court's denial of his notion to suppress the firearns

found during the search of a vehicle he was driving and the court's

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

1 Duarte was indicted and tried under the alias Juan Jose
Val divia. At sentencing, however, the district court ordered
that fromthat tine forward all docunents refer to the defendant
by his true nanme, Jesus Val dez Duarte.



denial of his notion to sever the two counts. Additionally, Duarte
contends that the district court erred in inposing a fine beyond
his ability to pay. Finding no reversible error, we AFFI RM

| . FACTS AND PROCEDURAL HI STORY

The charges against Duarte arise fromtwo separate incidents.
In the first incident, in April of 1992, Oficer Christopher Ml ek
of the Houston Police Departnent spotted a bl ack Thunderbird
autonobile. Aware that vehicles of that type were commonly stolen
and dunped in the area, Oficer Ml ek decided to "run the plates.”
A conmputer check indicated that warrants were outstandi ng.
Accordingly, Oficer Mal ek pulled the vehicle over using his
ener gency equi prent .

Duarte was the driver of the Thunderbird. Wen he was unabl e
to produce a driver's license, Oficer Ml ek asked himto step out
of the car. As Duarte did so, Oficer Ml ek observed what appeared
to be a marijuana cigarette on the floorboard of the car. Oficer
Mal ek retrieved the cigarette and confirnmed that it was marijuana
by snelling its odor. At that point, the officer placed Duarte
under arrest and put himin the patrol car.

Since Duarte did not own the Thunderbird, Oficer Mlek
requested dispatch to contact the registered ower. This attenpted
contact was unsuccessful, though, and so O ficer Ml ek decided to
have the vehicle towed to a private storage lot. Prior to tow ng
the vehicle, Oficer Milek conducted an inventory search. In the
trunk, in an unzi pped nylon bag, the officer discovered a

rubberi zed old man mask, two | oaded firearns, and sone cl ot hes.



Upon bei ng questioned about the firearns, Duarte stated that the
clothes were his but the firearnms were not.

The second incident occurred in May of 1992. In that
i ncident, Janmes Edward Wal enta returned to his apartnent during the
m ddl e of the day. When he entered the apartnent, he di scovered
that it had been broken into and ransacked and that several itens
had been stolen. Mreover, several itens were stacked next to the
door suggesting to Walenta that the burglar would return. Walenta
took out a pistol and called the police.

A short tinme later, Duarte clinbed over Walenta's patio fence
and stepped through the apartnent's sliding glass door. Walenta
pointed his gun at Duarte and told himto stop or he would shoot.
Duarte fled, and, as he was junping the patio fence, a pistol fel
and hit the ground. Walenta gave chase and, with the aid of
citizens nearby, apprehended Duarte several hundred yards down the
street. The police arrived and took Duarte into custody.

The instant, two-count indictnent charged Duarte with being a
felon in possession of a firearm in violation of 18 U S.C. 8§
922(9g) (1), with the separate incidents formng the bases of the
respective counts. Before trial, Duarte noved to suppress the two
firearnms found in the trunk of the Thunderbird contending that they
were the fruits of an illegal search. After a hearing, the
district court denied this notion. Additionally, Duarte noved to
sever the two counts in the indictnent. The district court denied
this notion as well. A jury found Duarte guilty on both counts and

the district court sentenced himto concurrent 298-nonth terns of



i nprisonnment followed by a three-year term of supervised rel ease
and assessed a fine of $17,500. Duarte now appeals.
1. DI SCUSSI ON

A The Motion to Suppress

The district court herein denied Duarte's notion to suppress
the two firearns found in the trunk of the Thunderbird. This Court
reviews a district court's findings of fact on a notion to suppress
for clear error. United States v. Seals, 987 F.2d 1102, 1106 (5th
Cr.), cert. denied, 114 S.C. 155 (1993). The determ nati on of
whet her the search or seizure was reasonabl e under the Fourth
Amendnent is reviewed de novo. 1|d. The evidence nust be revi ewed
nmost favorably to the party prevailing in the district court.
United States v. Shabazz, 993 F.2d 431, 434 (5th cir. 1993).

On appeal, Duarte argues that the firearns shoul d have been
suppressed because the officer |acked probable cause to search the
trunk and because the officer did not conduct a valid inventory
search. Concluding that the firearns were di scovered pursuant to a
valid inventory search of the vehicle, we do not address whet her

probabl e cause exi sted.?

2 Duarte's probable cause argunent concerns O ficer Malek's
sei zure of the marijuana cigarette. According to Duarte, Oficer
Mal ek did not have probable cause to seize the cigarette because
its crimnality was not inmmedi ately apparent. However, neither
the cigarette nor any testinony concerning its seizure was
presented at trial. Hence, this argunent is only relevant if we
find that the seizure of this cigarette provided the sole basis
for the search of the trunk and thus the discovery of the
firearms. W do not find that the marijuana was the sole basis
for the search of the trunk. Oficer Malek testified that he
woul d have arrested Duarte for not having a |icense even absent
any marijuana. Such an arrest would have necessitated the
inventory search of the vehicle that was conducted herein.
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| nventory searches are a well-recogni zed exception to the
warrant requirenent of the Fourth Amendnent. Colorado v. Bertine,
479 U. S. 367, 371, 107 S.Ct. 738, 741 (1987). Under this
exception, the police may inventory the contents of an inpounded
vehicle to protect the owner's property while it remains in police
custody, to protect the police against clains of |ost or stolen
property and to protect the police frompotential danger. South
Dakota v. Opperman, 428 U.S. 364, 369, 96 S.Ct. 3092, 3097 (1976).
Such inventories may be lawfully conducted while the vehicle is on
the highway awaiting towng. United States v. Prescott, 599 F.2d
103, 105 (5th G r. 1979). Evidence of an established inventory
procedure nust be present, though, "to prevent the police from
conducting inventory searches as a ruse for general rummaging to
di scover incrimnating evidence." United States v. Gllo, 927 F.2d
815, 819 (5th Cir. 1991).

In this case, Duarte argues that this inventory was invalid
because it was not conducted pursuant to specific, witten
gui del i nes on how to conduct the search.® However, it is clear
fromOficer Malek's testinony that even if he had not seen any
written guidelines, standard procedures did exist and he had

recei ved extensive instruction concerning them* See United States

3 In particular, Duarte points to testinony by O ficer
Mal ek to the effect that while the manual says that a conplete
i nventory search nust be done, there are no specific guidelines
as to how to conduct the search.

“ In the hearing on the notion to suppress, Oficer Mlek
testified as foll ows:

Q Ckay, what is HPD policy and procedure with
5



respect to towi ng the vehicles?

Any vehicle towed to a private storage lot or a
pol i ce conmpound, an inventory search wll be
conducted on the vehicle.

Wiy is an inventory conducted?

For the protection of the officer and the
def endant's personal property.

Ckay. |Is that to protect you from charges that
certain property was left in the vehicle?

That's correct.

Have you been trained as to how to conduct
i nventories?

Yes.

And what do you do in an inventory? What are you
allowed to ook at? What are you not allowed to
| ook at?

VWll, you need to do an inventory of all property
in the vehicle that is accessible.

What do you nean by "accessible"?

Where--to where sonebody, as the wecker driver--
they coul d be accessible to the property or
sonebody el se could get to the property.

Ckay. Does that nean you get to open closed
cont ai ners?

I f they are accessible to nyself or sonebody el se,
yes.

Ckay. Wuld a | ocked container that you did not
have the key to be accessi bl e?

No that woul dn't be accessi bl e.

Wul d a | ocked container that you had the key to
be accessi bl e?

If it's a--if the key goes with the suspect, then
it wouldn't be accessible to ne.

6



v. Andrews, 22 F.3d 1328, 1335 (5th Gr.) cert. denied, 115 S . C
346 (1994) (upholding police inventory procedures that, though
unwitten, were orally conmuni cated by police captain). G ven that
O ficer Malek did foll ow these procedures, this search was
reasonabl e under the Fourth Amendnent. Accordingly, there was no
error in refusing to suppress the firearns.

B. The Motion to Sever

Duarte alleges that the district court erred in failing to
sever the two counts charged in the indictnent. In reviewng a
district court's denial of a notion to sever, "the prelimnary
inquiry is whether, as a matter of law, initial joinder of the
counts was proper"” under Fed. R Cim P. 8(a). United States v.
Hol | oway, 1 F.3d 307, 310 (5th Gr. 1993). Al though cl ains of
m sj oi nder are conpletely reviewabl e on appeal, Rule 8(a) is to be
broadly construed in favor of initial joinder. United States v.
Fortenberrry, 914 F. 2d 671, 675 (5th Gr. 1990), cert. denied, 113
S.Ct. 1333 (1991).

Rul e 8(a) provides that two or nore offenses nmay be charged in
separate counts in the sane indictnent if they "are of the sanme or
simlar character or are based on the sane act or transaction or on
two or nore acts or transactions connected together or constituting

parts of a commopn schene or plan." The rule's "transaction"

Q | see. But if the key goes with the vehicle, then
it would be accessi bl e?

A Yes.
R Vol. 5 at 9-11



requirenent is flexible and may "conprehend a series of
occurrences, depending not so nuch on the i medi at eness of their
connection as on their logical relationship." United States v.
Robi chaux, 995 F. 2d 565, 569 (5th Gr. 1993), cert. denied, 114
S.C. 322 (1993). In this case, the logical relationship is that
both counts constituted violations of the sane crimnal statute.
Thus, the crimes charged were of "the sanme or simlar character.™
Rule 8(a). Moreover, both counts required proof that the firearns
travelled interstate conmmerce, elicited froma single wtness, as
wel | as proof that Duarte had a prior felony which was established
by the introduction of a single exhibit.

Al t hough initial joinder was proper, Fed. R CimP. 14
provides that if it appears that a defendant is prejudiced by the
j oi nder of offenses, the court may order a separate trial of the
counts. We review the district court's denial of a severance for
an abuse of discretion. United States v. Stouffer, 986 F.2d 916,
924 (5th Cr.), cert. denied, 114 S.C. 115 (1993). Furthernore,
the district court's decision will not be reversed unless there is
clear prejudice to the defendant. Fortenberry, 914 F.2d at 675.

In this case, Duarte argues that there was prejudi ce because
the jury mght use evidence relevant only to one of the counts to
convict Duarte on both counts. |In particular, in the second
i ncident that was the basis for the second count, an eyew tness saw
M. Duarte drop a firearmas he fled froman apartnent. Duarte
argues that the jury would be unable to disregard this eyew t ness

testinony when it deliberated on whether Duarte constructively



possessed the two firearnms found in the trunk of the Thunderbird in
the first incident that was the basis for the first count.®> W
di sagree. The evidence at trial was easily separable as rel evant
to one count or the other. Thus, the danger of jury confusion was
mnimal. See United States v. Bernea, 30 F.3d 1539, 1574 (5th Cr.
1994), cert. denied, 63 U S.L.W 3564 (Feb. 21, 1995) (No. 94-1224)
(finding no prejudi ce where evidence as to each charged offense in
single indictnent was easy to separate). Moreover, the district
court gave a jury instruction separating the counts. Under these
circunstances, we do not find sufficient prejudice to conclude that
the district court abused is discretion in denying the notion to
sever.

C. The Fi ne | nposed

In this point of error, Duarte challenges the district court's
i mposition of a $17,500 fine contending that he has no ability to
pay it. The Quidelines provide that the court shall inpose a fine
in all cases, "except in cases where the defendant establishes that
he is unable to pay and is not likely to becone able to pay any
fine." UGS S G 8 5El.2(a). The burden of proof is on the

defendant to show his inability to pay the fine.® United States v.

5> See Fortenberry, 914 F.2d at 675 (clear prejudice may
result when the jury is unable to separate the evidence and apply
it to the proper offenses, or where the jury m ght use the
evi dence of one of the crines to infer crimnal dispositionto
commt the other crines charged).

6 Afine may be appropriate even if it constitutes a
"significant financial burden.” United States v. Matovsky, 935
F.2d 719, 723 (5th Gr. 1991). In addition, neither the
Constitution nor the Sentencing Cuidelines categorically prohibit
a court frominposing a fine even after the defendant has proved
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Fair, 979 F.2d 1037, 1041 (5th Gr. 1992). A district court's
finding on a defendant's ability to pay a fine is a factual one,
subject to reviewonly for clear error. United States v.

Rodri guez, 15 F.3d 408, 414 (5th Cr. 1994).

In this case, the district court adopted the pre-sentence
report ("PSR'). The PSR reflected that Duarte was currently
destitute, but it nmade no recommendation regarding Duarte's future
ability to pay. In light of this, the district court inposed a
fine after it determned that, although Duarte did not have the
ability to pay a fine in excess of the minimum’ he would be able
to pay the mnimumfine fromhis prison earnings. See United
States v. Hagmann, 950 F.2d 175, 185-86 (5th G r. 1991), cert.
denied, 113 S.Ct. 108 (1992) (a defendant's indigency at the tine
of sentencing does not preclude the fine); United States v.

W lians, 996 F.2d 231, 234-35 (10th Cir. 1993) (uphol ding $13, 000
fine to be paid fromfuture prison earnings or other future earning
capacity); United States v. Taylor, 984 F.2d 618, 622 (4th Cr.
1993) (upholding $2,000 fine to be paid from prison earnings).
Accordingly, the district court reconmmended that Duarte participate
in the "Bureau of Prisons Inmate Responsibility Program" from

whi ch he should contribute fifty percent of his innmate earnings.

In his brief to this Court, Duarte argues that his earnings

his inability to pay. United States v. Altamrano, 11 F.3d 52,
53 (5th Gr. 1993).

" Under the Sentencing Guidelines for a defendant with
Duarte's offense level, the mnimumfine is $17,500 and the
maxi mum fine is $175,000. U S.S.G 8 5E1.2(c)(3). The district
court inposed a fine at the very bottom of that range--3%$17, 500.
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fromhis participation in that I nmate Responsibility Program would
be insufficient because he could expect to earn no nore than
$12,500 during his incarceration. W do not find this assertion
alone to be sufficient to carry Duarte's burden of proof.
Accordi ngly, we cannot conclude that the district court clearly
erred in inposing this fine on Duarte.
I11. CONCLUSI ON

For the reasons stated above, the judgnent of the district

court 1s AFFI RVED
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