IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20365
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

ROBERT SWANSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H 93-28-2)

) (January 10, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *

Robert Swanson and several codefendants were charged wth
conspiracy to commt bank fraud (count one) and with aiding and
abetting bank fraud (count tw). Swanson pleaded guilty to both
counts.

Bef or e Swanson was sent enced, the Governnent filed a notionto
revoke the conditions of Swanson's rel ease because he viol ated the
terms of his release by conmtting two felonies, nanely, making a

false statenent to a federally insured financial institution and

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



possession of firearns that travelled in interstate conmerce.
Swanson was | ater arrested.

The district court held a bond revocation hearing and
determ ned t hat Swanson had viol ated the ternms of his rel ease. The
court authorized Swanson to be rel eased on an anended $50, 000 bond,
with an additional $10,000 deposit. Swanson posted the bond and
was rel eased on the sane day.

Swanson filed a notion seeking specific performance of the
pl ea agreenent, nanely that the CGovernnent file a notion for
downward departure pursuant to U. S.S.G 8§ 5K1.1. The court held an
evidentiary hearing on Swanson's notion for specific performance
and deni ed the sane. Swanson was sentenced to concurrent 30-nonth
terns of inprisonment, a concurrent $6000 fine, and to a t hree-year
term of supervised rel ease.

Dl SCUSSI ON

The Governnent argues that Swanson's appeal should be
di sm ssed because he waived his right to a direct appeal except as
to any upward departure not requested by the Governnent. In his
reply brief, Swanson asserts that the operative portion of the plea
agreenent states that "the defendant wai ves the right to appeal the
sentence or the manner in which it was determ ned on the grounds
set forth in Title 18 [U. S.C. § 3742]" and that he is appealing
based on a violation of his Sixth Amendnent right to effective
assi stance of counsel and on the Governnent's breach of its prom se

tofile a "5kl1l.1 downward departure,” neither of which is contained

in § 3742.



The pl ea agreenent contains two references to Swanson's wai ver
of the right to appeal. The first paragraph of the agreenent
states that Swanson agrees to plead guilty and "wai ves his right of
appeal except only as to any upward departure not requested by the
United States." This provision, standing alone, seem ngly woul d
precl ude Swanson fromappeali ng for any reason. The next reference
to the waiver provision is in paragraph nine and provides:

The defendant is aware that [§ 3742] affords a
defendant the right to appeal the sentence
i nposed. Knowi ng that, the defendant waives
the right to appeal the sentence or the manner
in which it was determ ned on the grounds set
forth in [8 3742] except only that he nmay
appeal any upward departure from the
[ Gui del i nes], which has not been requested by
the United States.

Under this provision, Swanson woul d seemto be precluded from
appealing his sentence only, unless he challenges an upward
departure from the Cuidelines not requested by the Governnent.
Accordingly, his argunents that he was deni ed effective assi stance
of counsel and that the Governnent breached the pl ea agreenent may
be rai sed on appeal under paragraph nine. The Governnent cites to
both paragraphs in support of its argunment that Swanson is
precluded fromfiling any appeal.

As di scussed bel ow, Swanson's argunent that he was denied
ef fecti ve assi stance of counsel cannot be revi ewed and hi s argunent
that the Governnent breached the plea agreenent challenges the

manner in which his sentence was determ ned, and was therefore

arguably waived, even under his interpretation of the plea



agreenent.! The governnent has urged that we di sm ss the appeal as
frivol ous based upon the wai ver provisions in the agreenent. Wile
there i s undoubtedly sone nerit in the governnent's argunents,? we
consider it preferable to bypass the waiver issue and reach the
merits, because the outconme remains the sanme in either event:
Swanson's appeal fails.
Swanson asserts that the trial court erred in not enforcing

t he pl ea agreenent and that the Governnent shoul d have been ordered
to nove for a downward departure pursuant to its terns. According
to Swanson, the follow ng provision seens to indicate that, should
he provide substantial assistance within the neaning of § 5K1.1,
the Governnent will ask for a downward departure:

I f circunstances change and the defendant

tenders any such "substanti al assistance", the

United States Attorney's Ofice for the

Southern District of Texas, reserves the right

to eval uate t he cl ai med "subst anti al

assi stance" and wll at its option to seek any

departure from the applicable sentencing

gui delines, pursuant to Section 5K of the
[US. S.G], or Rule 35(b) of the Federal Rules

! The Governnent argued in a Mdtion to Strike Portions of
Appel lant's Reply Brief that because Swanson di d not argue that the
Gover nnent breached the plea agreenent in his original brief, the
portions of his reply brief which raise this argunent should be
stricken. Swanson's argunent that the Governnent shoul d be ordered
to nmake a notion for a downward departure is a corollary of his
argunent that the Governnent's failure to so nove is a breach of
the plea agreenent. Therefore, the Governnent's notion to strike
has been deni ed.

2Because the waiver provision in paragraph one states that
Swanson "waives his right of appeal except only as to any upward
departure not requested by the United States,” and thus inpliedly,
in referring to an "upward departure,"” pertains to the appeal of
Swanson's sentence, it is at |east arguable that paragraph one
could be viewed as a cross-reference to paragraph nine and not as
a general waiver of a right to appeal on any basis.
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of Crimnal Procedure, if in its discretion
it is determned that such a departure shoul d

becone appropriate.

Swanson argues that the | anguage of the provision is anbi guous
because it is unclear whether the Governnent's discretion applies
to determning if substantial assistance has been provided or to
determ ning whether the Governnment wll nove for a downward
departure once substantial assistance has been given. Swanson
reasons that the nore logical interpretation is that the Governnent
retains discretion to determ ne whet her substantial assistance has
been given and not whether to nove for a downward departure.

Swanson asserts that the prosecutor admtted that he had
provi ded substantial assistance but that the prosecutor did not
nmove for a downward departure because Swanson vi ol ated the terns of
hi s bond. Swanson argues that the Governnent was obliged to i nform
the court of his assistance so that the court coul d determ ne what
departure, if any, to which he was entitled.

A defendant may waive his right to appeal as part of a plea

agreenent if that waiver is infornmed and voluntary. United States

v. Melancon, 972 F.2d 566, 567 (5th Gr. 1992). This Court has

held that "when . . . a defendant has read and understands his plea
agreenent, and . . . raised no question regarding a waiver-of-
appeal provision, the defendant will be held to the bargain to
which he agreed. . . ." United States v. Portillo, 18 F.3d 290,

293 (5th Gr. ), cert. denied, 115 S.Ct. 244 (1994).

Swanson does not assert that his guilty plea was uni nforned or
i nvol unt ary. The record of the rearraignnment hearing indicates
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t hat Swanson, who was coll ege-educated, read and understood the
agreenent and that he raised no question regarding the waiver-of -
appeal provision after the court called it to his attention.
Accordi ngly, Swanson wai ved his right to appeal his sentence on the
basis that the Governnent failed to file a 8 5K1.1 letter. See
United States v. Novosel sky, No. 93-2746 (5th Gr. Aug. 25, 1994)

(unpubl i shed; copy attached) (know ng and vol untary wai ver of right
to appeal the sentence or the manner in which it was inposed
precl udes consi deration of issue regarding Governnent's failure to
file a 8 bK1.1 letter).

Swanson also argues that he did not receive effective
assi stance of counsel in deciding whether to enter into a plea
agreenent and in entering into the plea itself. He asserts that
t he | anguage of the plea agreenent is anbi guous regarding a notion
for downward departure and that, therefore, he received no benefit
fromthe bargain.

Odinarily a claimof ineffective assi stance of counsel cannot
be resol ved on direct appeal when the clai mhas not been before the

district court. United States v. Hi gdon, 832 F.2d 312, 313-14 (5th

Cr. 1987), cert. denied, 484 U S. 1075 (1988). |If the claimis
raised for the first tine on appeal, the Court wll reach the
merits of the claimonly "in rare cases where the record [allows
the court] to evaluate fairly the nerits of the claim" [d. at
314. Swanson did not raise this argunent in the district court
and, in fact, as the Governnent points out, in his witten plea

agreenent, Swanson asserted that he was satisfied with his



attorney's representation. Al so, Swanson acknow edged during the
rearrai gnnment coll oquy that he was fully satisfied with the
counsel and representation and advice given to himby his attorney.
Because this claimwas not before the district court, it is not
appropriate to consider Swanson's ineffective assistance argunent
on this direct appeal.

CONCLUSI ON

For the foregoing reasons, we AFFIRM



