UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-20341
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ALAN GOLDSM TH,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H93-0028-1)

, (February 23, 1995)
Bef ore DUHE, W ENER, and STEWART, C rcuit Judges.

PER CURI AM !

Having pled guilty to bank fraud and conspiracy charges
Goldsmth appeals his sentence on nunerous grounds. W find no
merit in his contentions and affirm

When plea negotiations failed, Appel | ant entered an
unconditional plea of guilty. He then noved for specific
performance of an alleged oral plea agreenent with the Governnent
for downward departure. Follow ng a hearing at which both counsel

for the Governnent and for Appellant testified, the district court

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



found that no such agreenent had been nade and deni ed the notion.
Appel  ant contends the court erred by not considering what the
parties to the agreenent neant by "substantial assistance". Si nce
Goldsmth did not raise this issue in the sentencing court, we

exam ne only for plain error. United States v. Calverley, 37 F. 3d

160, 162 (5th Gr. 1994) (en banc). W have exam ned the record
and we find not only no plain error, but no error of any kind in
the district court's finding that no such pl ea agreenent was nade.
The testinmony of both counsel nmakes this clear. Finding no
agreenent, there was no need to consider what its terns nean.
Appel  ant next argues that the district court erred in not
barring the prosecutor (who was a witness) from the hearing room
during the hearing on his notion for specific perfornmnce. See
Federal Rule of Evidence 615. Prej udi ce nmust be shown. United

States v. Ramrez, 963 F.2d 693, 704 (5th Gr.), cert. denied, 113

S.Ct. 388 (1992). Appellant shows no prejudice. Appellant called
the Assistant United States Attorney as his witness so he could
control the order of the presentation of the witnesses. He could
have called the AUSA first before any other wtness testified.
Furthernore, there is no prejudice because the record shows that
there was no pl ea agreenent.

At the hearing on the notion for specific performance, the
Court raised a question about the propriety of AUSA Sledge
representing the Governnent in the matter when he was also a
wtness init. The court wi shed assurances that the U S. Attorney

agreed with the representation. During a recess there was



apparently sone ex parte communication with the Court about that.
Appel  ant now argues that this is grounds for resentencing. W
di sagr ee. This comunication did not in any way affect the
fairness, integrity or public reputation of the proceeding. The
Court anply spread upon the record what occurred off the record and
the Appel |l ant suffered no prejudice.

The Appel | ant clainmed entitlenent to downward departure due to
his dimnished nental capacity and he argues to us that the
district court erred in not granting it. The district court found
that there was no showng that Appellant had reduced nental
capacity or that such reduced capacity, if it existed, played any
part in the comm ssion of the crime. W have exam ned the record
carefully and we fully agree. There is no evidence that Appell ant
suffers fromany such condition

The district court increased Appellant's offense | evel because
he played an organi zational role in the conspiracy. Appel | ant
contends this was i nappropri ate because he | acked control over this
codefendants; all the defendants were equally cul pable; and he
could not have been in a leadership role due to his nental
condi ti on. Al these objections were overruled by the district
court. The presentence report fully supports the district court's
conclusion that there were six participants in the check-kiting
schene. Appellant created false invoices to nake it appear that
the participants were engaging in legitimate transactions.
Gol dsm th and Robert Swanson cal cul ated t he anounts that the checks

should be witten for and Goldsmth routinely instructed



codef endant Beardsley to send him bl ank signed checks for use in
the conspiracy and explained to the probation officer that he
coordi nated the check-kiting schene so that the checks sonetines
"formed | oops”". This is nore than adequate to support the increase

in offense |evel. US S G § 3Bl 1(a). See United States v.

Wiitlow, 979 F.2d 1008, 1010-11 (5th Cr. 1992).

Finally Goldsmth argues that the district court erred in
determ ning that the entire loss attributable to the schene should
be attributed to him The presentence report indicated that the
| oss resulting fromthe schene was approxi mately $1, 200, 000 but t he
Governnent conceded at sentencing that the actual 1o0oss was
$1, 100, 000 which was the figure used for sentencing. There was no
error because Appellant could properly be held responsible for

| osses caused by his codefendants. See United States v. Stouffer,

986 F.2d 916, 927 and n.13 (5th Cir.), cert. denied, 114 S. . 115,

314 (1993).
AFFI RVED.



