IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20324
Summary Cal endar

RI CHARD T. DANI ELL,
Pl ai ntiff-Appellant,
ver sus
MR. COLE, Texas Departnent of Corrections,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA-H 94-0071)

(Decenber 19, 1994)
Bef ore GOLDBERG KI NG and GARWOOD, Circuit Judges.
PER CURI AM *
Richard T. Daniell is an inmate in the Texas Departnent of

Crimnal Justice ("TDCJ"). He challenges the dism ssal of his pro

se, in forma pauperis civil rights action. W VACATE and REMAND
I
Dani ell sued Oficer Cole of the TDC) under 28 U.S.C. § 1983,

alleging that his First Amendnent right to the free exercise of

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



religion had been infringed. In his conplaint Daniell alleged that
he was late in responding to the call for Catholic Mass because he
was standing at the rear of a dormitory when the announcenent for
Mass was made. Wen he finally reached the front of the dormtory,
the other prisoners had left for Mass. He then asked Col e about
attending religious services. Cole nade a call to the front desk

and then inforned Daniell that it was too late to go to Mass.

On appeal, Daniell alleges for the first time that all
religious groups get a second call to religious services, except
for Catholics. Further, he contends that he has been repeatedly
prevented from attendi ng Mass because he did not receive a second
announcenent of services. |In his original conplaint, the relief
Daniell plead for was: "whatever [is] necessary to allow us to
worship, even if a few mnutes late."

Along with his conplaint, Daniell filed a notion to proceed in

forma pauperis, which the district court accepted. The district

court then dism ssed Daniell's suit as frivolous under 28 U. S.C. 8§
1915(d). In doing so, the district court stated that the "apparent
TDCJ y rule or regulation regarding attending religious services
which plaintiff did not tinely follow is not unreasonabl e. The
claimhas no chance of ultinmate success and no arguable basis in
[ aw. "

A conplaint filed in forma pauperis nmay be dismssed if it

| acks an arguable basis inlawor fact. 28 U S.C. § 1915(d); Eason
v. Thaler, 14 F.3d 8, 9 (5th Cr. 1994). A dism ssal pursuant to



8§ 1915(d) is inappropriate if the plaintiff's allegations would be
sufficient wth additional factual developnent. 1d. "Should it
appear that insufficient factual allegations mght be renedi ed by
nmore specific pleading, [this court] nust consider whether the
district court abused its discretion by dism ssing the conplaint
either with prejudice or without any effort to anend." |d.
Daniell's conplaint alleged that his free exercise rights were
i nfringed when Cole refused to et himattend Mass | ate. Although
life in prison does bring a contraction of the protections afforded
by the First Amendnent, inmates still retain basic rights and

privileges guaranteed by the Constitution. O lone v. Estate of

Shabazz, 482 U S. 342, 348 (1987). One of the rights that
prisoners retain is the right to exercise their religious beliefs
freely, limted only by regulations that serve a legitinmte
penol ogi cal interest. 1d. at 349.

Neverthel ess, Daniell's conplaint does not provide the
necessary facts to state a claim against Cole. Dani ell all eges
that Cole denied him permssion to attend Mss, after Cole
conferred with another person through the tel ephone. On these
facts al one, nothing suggests that Cole commtted any w ongdoi ng.
The nost that can be said is that Col e was acti ng on soneone el se's
orders, and Cole is the sole defendant naned in Daniell's
conpl ai nt.

Wher e t he pl eadi ngs, vi ewed under the individual circunstances
of the case, denonstrate that the plaintiff has pleaded his best

case, there is no need to remand for further proceedings. Shultea



v. Whod, 27 F.3d 1112, 1118 (5th G r. 1994) (quoting Jacquez V.

Procuni er, 801 F.2d 789, 793 (5th Cr. 1986)). There is no reason

to believe that Daniell has pled his best case. The district court

granted Daniell's in forma pauperis petition and dism ssed his

conplaint as frivolous on the sane day. Taking into account that
Daniell is pro se, that he did not have notice that the sufficiency
of his conplaint was being challenged, and that he had no
opportunity to anend his conplaint, the district court erred in not
providing Daniell with |eave to anend his conpl ai nt.

For the foregoing reasons, the order di sm ssing the conplaint
is VACATED and the case is REMANDED for further proceedings

consistent with this opinion.



