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Pl ai ntiff-Appellant,
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(Novenper 30, 1994)

Before PCOLI TZ, Chief Judge, KING and STEWART, Circuit Judges.
PER CURI AM *

M chael Anthony Evans appeals the 28 US C 8§ 1915(d)
dismssal of his pro se, in forma pauperis 42 US C § 1983
conplaint, alleging violations of his civil rights by unreasonabl e
search and seizure, retaliation, harassnment, and discrimnation.
Concl udi ng that the dism ssal of the harassnent claimis error, we

affirmin part, vacate in part, and remand for further proceedi ngs.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

In March 1992, Evans, an inmate in the Texas Departnent of
Crimnal Justice, filed a 42 U S.C. 8§ 1983 conplaint against
Correctional Oficer D. Stevens,! allegi ng unreasonabl e search and
seizure, retaliation, and harassnent. Evans alleged that for a
two-nonth period beginning in October 1991, Stevens repeatedly
conduct ed searches of his prison cell w thout cause. Evans cl ai ned
that no contraband was found in the course of the searches.
According to Evans, during this period he frequently returned to
the cell and discovered his books scattered about the cell and his
| egal docunments in disarray or mssing. On one occasion follow ng
a "shakedown" search of the cell by Stevens, Evans returned and
found his thermal undergarnents m ssing. Another tine he returned
to di scover sunflower seeds on the inside and seat of the toilet.

Evans also alleged that he, wunlike other prisoners, was
handcuffed on the way to solitary confinenent and was thus unabl e
to carry his property with him Further, upon release from
solitary confinenent Evans all egedly was given a prison junpsuit to
wear, unlike the other prisoners who were given pants and shirts.

The magi strate judge ordered Evans to submt a nore definite
statenent of the facts, including a request for clarification of
the retaliation claim Evans then nodified his conplaint to all ege

harassnment and violation of equal protection rather than

Al t hough Evans also filed suit against Janes A. Collins, the
director of the TDJC, Evans does not allege that Collins had any
i nvol venent in the incidents giving rise to the conplaint. The
district court properly dismssed the claim against Collins and
that dism ssal is affirned.



retaliation. Evans alleged that the acts of harassnent constituted
cruel and unusual punishnent in violation of the ei ghth anendnent.
The district court granted Evans in forma pauperis status under
28 U.S.C. 8§ 1915(a) and sinultaneously dism ssed the conplaint as
frivol ous under 28 U.S. C. § 1915(d), finding that all of the clains
| acked an arguable basis in law. Evans tinely appeal ed.

Anal ysi s

Evans challenges the district court's dismssal of his
harassnent, discrimnation, and retaliation clains.

Title 28 U S C 8§ 1915(d) allows a court to dismss a
conpl ai nt seeking in forma pauperis status when the claim [ acking
an arguable basis in either law or fact, is frivolous.?
Frivol ousness in this context refers to a narrower set of clains
than does Rule 12(b)(6): when a conplaint raises an arguable
gquestion which the district court ultimately finds is correctly
resol ved against the plaintiff, dismssal under Rule 12(b)(6) may
be appropriate; however, dism ssal under section 1915(d) is not.?3
W review a section 1915(d) dism ssal for abuse of discretion,?*
exam ni ng whet her the court applied erroneous | egal conclusions.

Evans first challenges the district court's dismssal of his
harassnent claim contending that the repeated searches of his cel

constituted calculated harassnent in violation of the eighth

2Denton v. Hernandez, 112 S. C. 1728 (1992) (citing N etzke v.
Wlliams, 490 U S. 319 (1989)).

3Ni et zke; Moore v. Mabus, 976 F.2d 268 (5th GCr. 1992).

‘Dent on; NMNbore.



anendnent. In dismssingthis claim the district court determ ned
that it had no basis apart from the non-neritorious clains of
unr easonabl e searches and seizures. This | egal conclusion was
erroneous, given the Suprene Court's clear statenent that even
though the fourth anmendnent does not confer a reasonable
expectation of privacy in the prison cell, the eighth anendnent
remains as a protection for prisoners against "calcul ated
harassment unrelated to prison needs."?®

Evans al | eges two nont hs of repeated unaut hori zed searches of
his prison cell, which apparently di scl osed nothing i nproper. The
record contains no evidence indicating that the searches were
related to a legitimate prison interest. An arguable |egal basis
thus exists for Evans' <claim that the searches constituted
calculated harassnent in violation of the eighth anmendnent.?
Because the district court abused its discretionindismssingthis
cl ai munder section 1915(d), we nust vacate the dismssal of this
claim

Evans al so appeal s the district court's di sm ssal of his equal
protection claim In his conplaint Evans did not allege

discrimnation on the basis of nenbership in a protected class.

SHudson v. Palner, 468 U. S. 517, 530 (1984).

6See Scher v. Engel ke, 943 F.2d 921 (8th Cir. 1991), cert.
denied, 112 S. Ct. 1516 (1992) (finding that retaliatory searches of
inmate's cell 10 times in 19 days and l|leaving cell in disarray
after three of those searches could anmount to cruel and unusua
puni shnment under the ei ghth anmendnent, even absent physical abuse,
injury, or pain); Vigliottov. Terry, 873 F.2d 1201 (9th Cr. 1989)
(finding one isolated search of an inmate's cell not sufficient to
constitute cal cul ated harassnent for eighth anmendnent violation).
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Because the district court was not presented with any facts
supporting a claimof discrimnation, dism ssal was proper. Evans
now raises in this court allegations in support of race-based
discrimnation. |Issues raised for the first tinme on appeal are not
revi ewabl e unl ess they involve purely legal questions and failure
to consider them would result in manifest injustice.’ Evans'
additional allegations pertaining to race-based discrimnation are
factual issues that may not be raised for the first tinme on appeal.

Finally, Evans appeals the district court's dismssal of his
retaliation claimwhich he di savowed. Evans maintains that he did
not intend to drop this claim but was unaware of reasons for
Stevens' retaliation at the tinme he was ordered to clarify his
conpl ai nt. Nonet hel ess, because Evans clearly abandoned the
retaliation claimin the course of pleading, the district court did
not err in dismssing the claim

The judgnent dism ssing the equal protection and retaliation
claims is AFFI RVED, dism ssal of the harassnent claimis VACATED
and this matter is REMANDED for further proceedi ngs consi stent

herew t h.

"Varnado v. Lynaugh, 920 F.2d 320 (5th Cir. 1991).
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