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POLI TZ, Chief Judge:”’

Abba Baroomand, an enployee of the Gty of Houston, appeals
t he adverse summary judgnent rejecting his Title VII discrimnation
and retaliation clains against the City and his 42 U S.C. § 1983
and state law clains against Houston Police Oficer Leonard

Bucharski. Finding no error, we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Baroomand, a naturalized citizen and native of Iran, was
enpl oyed by the Gty of Houston as an Operations and Safety O ficer
at Intercontinental Airport. 1n 1989 he applied for a pronotion to
the position of Operations Supervisor and, along wth a nunber of
applicants, was reconmended for pronotion. No one was actually
pronoted at that tine as the job posting was resci nded. Wen the
pronotions were awarded Baroonmand was not selected. Bar oomand
conplained internally and, not satisfied wwith the Cty's reaction,
filed a conplaint with the EECC

Four nmonths later, during the EEQCC investigation, Baroonmand
was on duty at the airport while airport police officers conducted
a nock hijacking exercise. During that exercise, Airport Manager
John Ferguson ordered Baroomand to | eave his work area and nove a
truck near one of the |oading gates. Although Baroomand knew of
t he exercise, he did not knowthat he was entering an area decl ared
by the drill authorities to be a zone where non-law enforcenent
personnel woul d be taken into custody. Upon entry into the area,
Bar oomand was placed into custody by Oficer Bucharski. When
Buchar ski took Baroonmand in cuffs to his supervisor, Baroomand was
identified as being uninvolved with the exercise and was rel eased.

Bar oomand al | egedl y began to suffer psychol ogi cal probl ens due
to this incident and, on the advice of treating specialists,
eventual ly declined to return to work at the airport. |Instead, he
requested a job with the Cty outside of the aviation departnent

but was refused. He filed suit against the Gty, alleging that the



refusal to pronote himwas due to unlawful discrimnation on the
basis of his national origin! and that his arrest during the drill
was in retaliation for filing the conplaint with the EECC.2 He
also alleged civil rights deprivations® and state law tort clains
agai nst Bucharski and the Cty.

Def endant s sought and were granted sunmary j udgnent di sm ssi ng
all clains. Baroomand tinely appealed all but dismssal of the
state law clains against the Cty.

Anal ysi s

A summary judgnent is reviewed de novo, applying the sane
standard as the district court.? Fed. R Civ.P. 56(c) requires
summary judgnent when the evidence, viewed in the |ight nost
favorable to the nonnoving party, presents no genuine issues of
material fact and the noving party is entitled to judgnent as a
matter of |aw.?®

I n an enpl oynent di scrimnation case a plaintiff nay establish
aclaimby first making a prinma faci e case of discrimnation, after
which the defendant is allowed an opportunity to articulate a
| egitimate, non-discrimnatory reason for the enpl oynent decision.?®

| f the defendant articul ates such a reason, the plaintiff nust show

142 U.S.C. 88 1981 et seq., § 2000(e).

242 U.S.C. § 2000e-3.

342 U.S. C. § 1983.

“Lindsey v. Prive Corp., 987 F.2d 324 (5th Cr. 1993).

° d.

SMcDonnel | Douglas Corp. v. Green, 411 U S. 792 (1973).
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that reason to be pretextual, wth the ultimte burden of
persuasion of discrimnation remaining with the plaintiff.’

Bar oomand cl ai ns that he nmade his prim facie case of unl awf ul
di scrimnation by showing the City's failure to pronote hi mand, as
the City allegedly failed to assert a legitimte reason for that
decision in its notion, Baroomand naintains that the summary
j udgnent notion shoul d have been deni ed. Baroonand overl ooks that
"the essential fact question in any enpl oynent discrimnation case
in which the plaintiff alleges disparate treatnent is not whether
the plaintiff has established a prima facie case or denonstrated
pretext, but whether the defendant has discrimnated against the
plaintiff."8

The ultinmate issue in the summary judgnent notion is whether
the evidence of lack of discrimnation was so conpelling that
def endants shoul d prevail as a matter of law.® Thus, if "critical
evidence is so weak or tenuous on an essential fact that it could
not support a judgnent in favor of the nonnovant,"® summary
judgnent is appropriate.

The record in this case shows that the City had a legitimate,
non-di scrimnatory reason for its refusal to pronote Baroonmand --

a botched assignnment resulting in the Cty's aviation departnent

‘McDonnel | Dougl as.
8Armstrong v. City of Dallas, 997 F.2d 62, 66 (5th Cir. 1993).
Anderson v. Liberty Lobby, Inc., 477 U S. 242 (1986).
OArmstrong, 997 F.2d at 67
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director formng an intense dislike for Baroonand.! Although the
director may have refused to pronote Baroonmand because he disliked
him there is no evidence that this action stemmed from a
di scrimnatory ani nus due to Baroomand' s national origin.

Baroomand's evidence of unlawful discrimnatory aninus
affecting his enploynent status is de mnims, consisting in |arge
part of his being referred to by his co-wrkers as "the Ayatoll ah"
for a short tinme in 1985 and his recollection of a co-worker's
opi nion that Baroomand's harsh treatnment stemmed from his being
froman "unacceptable mnority." Baroomand' s evi dence denonstrates
hi s unpopularity but it fails to showthat the unpopularity stenmed
fromhis national origin. It nerely consists of his own testinony
of a subjective belief that his difficulties were the result of
discrimnation. This is insufficient to create a factual issue in
the face of proof of a non-discrimnatory reason for the denied
pronotion.!? Baroomand's evi dence was too tenuous to showthat his
pronotion failure was the result of invidious discrimnation;
summary judgnent was proper on his Title VII claim

Baroomand's retaliation claim also fails to survive close

1Baroomand incorrectly clainms that the City's failure to
explicitly assert a non-discrimnatory reason doons its sumary
judgnent notion, as a defendant in a Title VII| case sustains its
burden "by produci ng evidence . . . of non-discrimnatory reasons."”
St. Marys Honor Center v. Hicks, us , 113 S. Ct. 2742,
2748 (1993). (Enphasis in original.) Here, the CGty's notion
sustained its burden by noting both the | ack of evidence of Gai nes
discrimnatory notives and Baroomand's own admission that a
significant factor in his failure to be pronoted was his clash with
Gai nes.

12See Hornsby v. Conoco, Inc., 777 F.2d 243 (5th Cr. 1985).
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scrutiny. To prove retaliation by the Cty, Baroomand nust show
that he engaged in activity protected by Title VII, that an adverse
enpl oynent action occurred, and that there is a causal connection
bet ween the protected activity and the adverse enpl oynent action. 3
Bar oomand correctly asserts that his filing of a conplaint
with the EEOCC was a protected activity under Title VII, and the
record contains evidence about how the arrest has adversely
affected his current enploynent by allegedly rendering him
i ncapabl e of returning to work. Absent fromthe record, however,
is any evidence of a causal connection between the filing of the
EECC conpl ai nt and Baroonmand's arrest during the hijacking drill.
The record contains no evidence of collusion between
Bar oomand' s enpl oyer and the arresting officer; the officer did not
know that Baroomand had filed an EEOC conplaint. As the causa
connection between the conplaint and the arrest rests "nerely upon
conclusory allegations, inprobable inferences, and unsupported
specul ation, "' sunmary judgnent was proper in this matter as well.
Finally, we find Baroomand's argunents that the district court
erred in finding Oficer Bucharski inmmune to be unpersuasive.
Qualified inmmunity exists to protect "a police officer from
liability for civil danmages when a reasonable officer could have

believed that the challenged conduct did not violate clearly

3Gonzalez v. Carlin, 907 F.2d 573 (5th Cr. 1990).
“See 42 U.S.C. § 2000e-3(a).
Bl nternational Shortstop, Inc. v. Rally's Inc., 939 F.2d 1257,

1266 (5th Gir. 1991), cert. deni ed, us. , 112 S. . 936
(1992). (Citations omtted.)




established statutory or constitutional rights."15 Buchar sk
arrested Baroomand during the hijacking exercise in which he had
been told that airport enployees were to participate. In the
absence of conpelling evidence of excessive force or verbal abuse
in the arrest, Bucharski's actions did not violate clearly-
established constitutional or statutory rights, entitling himto
qualified imunity from Baroomand's section 1983 clai ns. Thus,
summary judgnent dismssing the section 1983 clains against
Buchar ski was proper.

The state | aw cl ai ns agai nst Bucharski require |ike treatnent
as Texas law also allows for qualified immunity if Bucharski was
"acting in good faith within the course and scope of his authority,
and perform ng discretionary functions."' Here, Bucharski acted
in good faith while executing a function that was both within his
authority as an airport police officer and necessarily invol ved
sone sort of executive decision-nmaking. These facts result in
immunity from Baroomand's state law clains, allow ng for sunmary
judgnent on these clains as well. Bar oomand's other clains are
meritless.

The judgnent of the district court is AFFI RVED

18Si npson v. Hines, 903 F.2d 400, 402 (5th Cr. 1990).

"WVasquez v. Hernandez, 844 S.W2d 802, 804 (Tex.App. -- San
Ant oni 0 1992).



