UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20289
Summary Cal endar

SHARON K. TALLEY,
Pl ai ntiff-Appellant,
vVer sus
SOUTHWESTERN BELL, YELLOW PAGES, | NC
and LOCAL 6222 COVMUNI CATI ON WORKERS
OF AMERI CA,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 91- 0350)

(Decenber 2, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Sharon K. Talley asserts that the evidence is insufficient to
sustain the jury's verdict that her fornmer enployer, Southwestern
Bell, Yell ow Pages, Inc., did not breach the coll ective bargai ni ng
agreenent, and that her union, Local 6222 Communi cati on Wrkers of
Anmerica, did not breach its duty of fair representation. W

AFFI RM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

In August 1988, Talley was enployed by Bell as an account
specialist, to sell Yellow Pages advertising. Wile so enployed,
Tal l ey was a nenber of the union. During Talley's enploynent, the
collective bargaining agreenent between Bell and the union
provided, inter alia, that Bell would "assign accounts on a fair
and equitabl e basis".

In May 1989, Bell discharged Talley for inadequate sales
per f or mance. She presented a grievance through the union,
conplaining that Bell had unfairly and inequitably assigned an
excessi ve anount of bad debt accounts to her, and had inproperly
i ncluded those accounts in its evaluation of her performance.
Al t hough the exact ternms of the settlenent are disputed, the
grievance was resolved when Bell agreed to re-hire Talley when a
position becane available. As of the tinme of trial, Talley had not
been rei nstated, however, because Bell filled openings for account
specialists by transferring enployees rather than by hiring new
enpl oyees.

Talley filed suit against Bell for breach of the collective
bar gai ni ng agreenent, and agai nst the union for breach of its duty
of fair representation.? The parties consented to proceed before
a magi strate judge. The case was tried to a jury, which rendered

a verdict in favor of Bell and the union. Talley's notions for

2 The district court granted sunmary judgnment for Bell and the
union on Talley's state law clains for fraudul ent inducenent,
intentional infliction of enotional distress, and negligent
infliction of enotional distress. Tal l ey has not appealed the
di sm ssal of those clains.



judgnent as a matter of lawor, inthe alternative, for a newtrial

was deni ed.
1.

Tal l ey contends that the evidence is insufficient to support
the jury's verdict, and that the magi strate judge erred i n denying
her judgnent as a matter of | aw

Qur review of a denial of judgnent as a matter of law is
governed by the famliar standard set forth in Boeing v. Shipnman,
411 F.2d 365 (5th Gr. 1969) (en banc):

On nmotions for directed verdict and for
judgnent notw thstanding the verdict the Court
shoul d consider all of the evidence--not just that
evi dence which supports the non-nover's case--but
in the light and wth all reasonable inferences
nmost favorable to the party opposed to the notion.
If the facts and inferences point so strongly and
overwhel mngly in favor of one party that the Court
bel i eves that reasonable nen could not arrive at a
contrary verdict, granting of the notions is
proper. On the other hand, if there is substanti al
evi dence opposed to the notions, that is, evidence
of such quality and weight that reasonable and
fair-minded nmen in the exercise of inpartial
judgnent mght reach different conclusions, the
noti ons shoul d be deni ed, and the case submtted to

the jury. A nere scintilla of evidence is
insufficient to present a question for the jury....
However, it is the function of the jury as the

traditional finder of the facts, and not the Court,

to weigh conflicting evidence and inferences, and

determne the credibility of wtnesses.
Id. at 374-75.

A
Tal | ey contends that there was overwhel m ng evi dence t hat Bel

breached the col | ecti ve bargai ni ng agr eenent because its assi gnnent
of an excessive nunber of bad debt accounts to her was not fair and

equi table. She asserts that there was undi sputed evidence at trial
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that she was assigned an excessive anmobunt of such accounts. The
record reveals otherwise. For exanple, Bell introduced evidence
that the total anmount of bad debt accounts assigned to Talley was
wi thin $1,000 of the anmount of bad debt accounts assigned to other
account specialists in her division; that all account specialists
were eval uated on the sanme basis; that other account specialists
wer e successful in collecting bad debts; that Talley's perfornmance
was below the average of her peers; and that other account
specialists were discharged for the sanme reason that Talley was
di scharged. The jury considered this evidence and found that Bel
did not act unfairly or inequitably in assigning accounts to
Tal | ey. Because there was "evidence of such quality and wei ght
that reasonable and fair-m nded nen in the exercise of inpartial
judgnment m ght reach different conclusions,” Boeing, 411 F.2d at
374, the district court correctly submtted the issue to the jury.
And, the evidence is nore than adequate to support the jury's
concl usi on.
B

Tal | ey contends that the union breached its duty to represent
her fairly by not insisting that Bell conply wwth the terns of her
grievance settlenent. A union has a duty to "serve the interests
of all nmenbers wi thout hostility or discrimnation toward any, to
exercise its discretion with conplete good faith and honesty, and
to avoid arbitrary conduct". Vaca v. Sipes, 386 U S 171, 177
(1967) .



As stated, the terns of the grievance settlenent were disputed
at trial. Talley testified that the union communi cated to her that
her grievance had been settled by Bell's agreenent to re-hire her

as soon as an opening becane available, and that she was led to

believe that she would be reinstated within two nonths. She
contends that Bell failed to honor the settlenent when it
transferred enployees from wthin the conpany to fill openings,

rather than reinstating her; and that the union breached its duty
to represent her by ignoring her tel ephone calls and doi ng nothing
to enforce the settlenent.? The wunion introduced evidence,
however, that the terns of the settlenent were that Tall ey woul d be
reinstated when and if Bell hired enployees from outside the
conpany for her former position. The union maintains that the
settl enent agreenent has not been breached because Bell has not
hi red enpl oyees fromoutsi de the conpany for the job covered by the
grievance settlenent; and that it wll nmake every effort to enforce
the grievance settlenment when and if Bell hires new enpl oyees from
out side the conpany for Talley's fornmer position.

Needl ess to say, resolution of the factual dispute regarding
the terns of the grievance settlenent was within the sole province
of the jury. See Boeing, 411 F.2d at 375 ("it is the function of
the jury as the traditional finder of the facts, and not the Court,
to weigh conflicting evidence and inferences, and determ ne the

credibility of wtnesses").

3 Talley testified that she tel ephoned the union approxi mately
50 tines between Cctober 1989 and August 1990.

- 5 -



L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



