IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20284
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JOSE JOAQUI N ALI CANO
a/ k/ a Joaquin Jose Alicano,

Def endant s- Appel | ant .

Appeal fromUnited States District Court
for the Southern District of Texas
(CR-H93-3-1)

) (June 2, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.

PER CURI AM *
Court - appoi nted counsel for Jose Joaquin Alicano, al/k/a

WIlliam Saa, has filed an appeal pursuant to Anders v. California,

386 U.S. 738 (1967), stating that after a thorough exam nation of
the record, there are no legitimte issues to be rai sed on appeal .

She has also filed a notion to withdraw as counsel. For the

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



follow ng reasons, the appeal is dismssed, and the notion of
Alicano's lawer to withdraw as counsel of record is granted.
BACKGROUND

Pursuant to a witten plea agreenent, Jose Joaquin
Alicano, a/k/a WIlliamSaa, pleaded guilty to conspiracy to possess
wth the intent to distribute five kilograns or nore of cocaine,
and the use of a firearm during and in relation to a drug-
trafficking offense. The agreenent does not preserve Alicano's
right to appeal any of the pre-trial rulings. He received two
concurrent 188-nonth terns of i ncarceration, a consecutive 60-nonth
termof incarceration, two concurrent five-year terns of supervised
rel ease, one concurrent three-year termof supervised rel ease, and
a $150 special assessnment. On appeal, Alicano's counsel filed a

nmotion to wi thdraw under Anders v. California, 386 U S. 738 (1967).

Alicano has not filed a response to his counsel's Anders brief.
DI SCUSSI ON
In Anders v. California, 386 U S. 738 (1967), the Suprene

Court established standards for an appointed attorney who seeks to
w thdraw froma direct crimnal appeal on the ground that there are
no non-frivolous i1ssues to be urged. After a "conscientious
exam nation" of the case, the attorney nust request perm ssion to
w thdraw and nmust submt a "brief referring to anything in the
record that m ght arguably support the appeal." Anders, 386 U S.
at 744. The attorney nust isolate "possibly inportant issues and

furnish the court with references to the record and | ega

authoritiestoaidit inits appellate function.” United States v.




Johnson, 527 F.2d 1328, 1329 (5th Cr. 1976). After the defendant
has had the opportunity to raise any additional points, the court
fully examnes the record and decides whether the case is
frivolous. Anders, 386 U S at 744.

Ali cano's counsel has conplied with Anders by filing a
brief identifying possible issues for appeal and we have
i ndependently reviewed the record. The only two issues worthy of
any note are whether Alicano voluntarily pled guilty and whet her
Alicano is sentence was |legally inposed. W deal wth each issue
in turn.
| ssue 1:

When a defendant pleads guilty to a crimnal charge, he
wai ves several constitutional rights. The record of the guilty
pl ea hearing therefore nust affirmatively reflect that the pleais

know ng and voluntary. See Boykin v. Al abama, 395 U S. 238, 243

(1969). "Rule 11 is intended to ensure that a defendant nmakes an

informed and voluntary plea.” United States v. Mrtirosian, 967

F.2d 1036, 1038-39 (5th Cr. 1992), overruled on other grounds by

United States v. Johnson, 1 F.3d 296, 302 (5th Cr. 1993) (en

banc) . That rule requires that the district court, before
accepting a guilty plea, personally determ ne whether the guilty
pl ea was coerced and whet her the defendant understands the nature

of the charges and the consequences of his plea. See Johnson, 1

F.3d at 300; Rule 11(h).
Alicano's attorney anal yzes the Rule 11 issue in terns of

whether its core concerns were net. That analysis is not



di spositive now. |In exam ning whether the district court fulfilled
the Rule 11 requirenents, this court wutilizes a two-question,
harm ess-error anal ysi s: "(1) Dd the sentencing court in fact
vary fromthe procedures required by Rule 11, and (2) if so, did
the variance affect substantial rights of the defendant?" See
Johnson, 1 F.3d at 298.

At the arraignnent, the district court ensured that
Ali cano was conpetent to understand the nature of the proceedi ngs.
The court infornmed Alicano of the charges against him and the
maxi mum penalty for those charges. See Rule 11(c)(1) (court nust
determ ne that defendant understands the nature of the charge).

Alicano was placed under oath. The court inforned
Ali cano that he woul d be subject to further prosecution if he told
any lies during the proceeding. See also Rule 11(c)(5) (court nust
i nform defendant that his answers, given under oath, nmay lead to
future prosecution for perjury). Alicano indicated that he had
consulted with his attorney, that he was not under the influence of
drugs or al cohol, that he had no history of nental problens, and
that he was pleading guilty voluntarily, wthout threats or
pressure. Rule 11(d).

The court noted the range of possible inprisonnent. See
Rul e 11(c) (1) (court shall determ ne that defendant understands t he
maxi mum possi bl e penalty). The mandatory m ni num sentence for
Alicano's 21 U. S.C. 8§ 841(b)(1)(A) violations is ten years. See
Rule 11(c)(1) (requiring the district court to informthe defendant

about any mandatory m ninumsentence, if any). The district court



did not specifically inform Alicano that the mandatory m ni nmum
sentence was ten years although it did inform him that the
statutory range was fromten years to life.

The court informed Alicano that he would be required to
pay a $150 assessnent. The district court also nentioned the
maxi mum terns of supervised release and its effect. See Rule
11(c) (1) (noting maxi num possi bl e penalties includes the effect of
a term of supervised release). The court did not specifically
inform Alicano that, under any of the maxi num puni shnent
possibilities, a fine would be possible. See Rule 11(c)(1). Such

an oversight is harm ess under Johnson. See 1 F.3d at 298

Alicano informed the court that his counsel had not
reviewed the sentencing possibilities with him Alicano' s |awer
stated that she had di scussed the guidelines with Alicano. Alicano
then stated that he had discussed the guidelines with his | awer.
The court informed Alicano that, although the sentencing guidelines
were applicable, no one could say exactly what Alicano's sentence
would be wuntil after the preparation of the presentence
investigation report (PSR), and that despite the plea agreenent,
the court could possibly depart from the sentencing guidelines;
Alicano was apprised of the possibility of departure. See Rul e
11(c) (1).

The district court explained to Alicano his rights if he
did not continue with his guilty plea: a right to a jury trial

the Governnent's burden to prove himguilty, the presunption of



i nnocence, assistance of counsel at trial, the right to confront
W t nesses, the right to have witnesses testify on his behal f, the
right to testify for hinself, and the right to remain silent. The
court explained that by pleading guilty, Alicano would give up
these rights and that the remaining proceedi ng, sentencing, would
occur Septenber 24, 1993. Alicano answered that he understood
this. See Rule 11(c)(3) and (4).

The court sought to ensure the voluntariness of Alicano's
pl ea by asking if he understood the plea agreenent and if he had
been coerced into the plea. Rule 11(d). The factual basis for the
pl ea was al so proffered and agreed to by Alicano. See Rule 11(f)
(factual basis for plea).

The record indicates that Alicano's guilty plea conplied
wth the dictates of Rule 11 except for errors regardi ng possible
fine amounts and specific mandatory m ninum sentences. See
Johnson, 1 F.3d at 302. The district court's failure to conply
wth Rule 11 requires reversal and vacatur only if the error

affects the defendant's " substantial rights.'" Id. at 298
(quoting Rule 11(h)). This court will find that a substantia
right had been violated if "the defendant's know edge and
conprehension of the full and correct information woul d have been
likely to affect his willingness to plead guilty." [d. at 302.
After due consideration, we find that the district court's failure
to inform the defendant of m ninum sentences and possible fines

woul d not have affected Alicano's willingness to plead guilty.

Thus, any error was harnl ess.



We note that Alicano did not respond to counsel's Anders
motion. This valid guilty plea waives Alicano's right to chall enge
any non-jurisdictional defects in the proceedings |leading to his

convi ction. US v. Smallwod, 920 F.2d 1231, 1240 (5th Cr.),

cert. denied, 501 U S 1238 (1991). There is no non-frivol ous

i ssue concerning Alicano's guilty plea.
| ssue 2:

Alicano's attorney also addressed whether the district
court conplied with Rule 32 and inposed a I|egal sentence.
Alicano's sentence will be vacated only if it was inposed in
violation of law, if the guidelines were incorrectly applied, or if
the sentence i s outside the guidelines and i s unreasonable. United

States v. Parks, 924 F.2d 68, 71 (5th Cr. 1991).

At the sentencing hearing, the court determ ned that
Ali cano and hi s counsel had been furnished with, and had been gi ven
the opportunity to review, the PSR Rule 32(a)(1)(A). The court
gave both Alicano and his counsel an opportunity to speak on
Alicano's behalf. Rule 32(a)(1)(B) and (CO. Nei t her the

government nor Alicano filed objections to the PSR Rule 32 was

sati sfied. See United States v. Mra, 994 F.2d 1129, 1141 (5th
Cr.), cert. denied, 114 S. C. 417 (1993). The district

court inposed a |egal sentence. Alicano's sentence falls within
the range recomended in the guidelines and is not in violation of
the |l aw or based on incorrect application of the guidelines. He

does not have a non-frivol ous argunent with respect to this issue.



CONCLUSI ON
For the foregoing reasons, this appeal is DI SM SSED as
frivol ous. Alicano's counsel's notion to withdraw as counsel is

GRANTED.



