IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20268
(Summary Cal endar)

NORRI S HARRELL,
Pl ai ntiff-Appellant,

ver sus

UNI VERSI TY OF HOUSTON
POLI CE DEPARTMENT, ET AL.,
Def endant s,

UNI VERSI TY OF HOUSTON
POLI CE DEPARTMENT and DENNI S BOCK,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 92- 3087)

(January 3, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff, Norris Harrell, appeals the trial court's entry
of summary judgnent against himand in favor of defendants, the
Uni versity of Houston Police Departnent and O ficer Dennis Book,
on his 42 U S. C 8§ 1983 claim as well as a pendant state | aw
tort claim that Oficer Book unlawfully stopped, detained, and

harassed hi mon canpus. W affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



FACTS

On Cctober 4, 1991, Norris Harrell, a college textbook sales
representative, was | eaving business cards on professors' doors
in Farish Hall on the canpus of the University of Houston when he
was approached by a university enpl oyee, Joy Hi ndnon, who asked
if he needed assistance; Harrell said he did not. After seeing
that Harrell was still |ooking around in the building a short
tinme |ater, H ndnon again asked Harrell if he needed assi stance.
Harrell responded that he did not need help. Hi ndnon attenpted,
unsuccessfully, to notify the coll ege manager and the assi stant
dean that there was soneone in Farish Hall who had not identified
himsel f. She then called the university's police departnment
whi ch sent O ficer Dennis Book to investigate. Both H ndnon and
O ficer Book knew that several professors' offices in that
bui | di ng had been burgl arized recently. Wen Oficer Book asked
Harrell for identification, Harrell gave hima business card and
an out-of-state driver's license. Harrell refused Book's request
for his social security nunber, and was detai ned for
approximately 20 to 30 m nutes while canpus police officers
attenpted to verify his identification

Harrell subsequently filed suit against the University of
Houst on Police Departnent (UHPD) and O ficer Book, alleging a
§ 1983 claimand a pendent state claimfor intentional infliction
of enotional distress. Harrell alleged that O ficer Book
unl awful |y st opped, detained, and harassed him The parties

consented to entry of final judgnent by a magistrate judge. The



defendants filed a notion for summary judgnent contendi ng that
Harrell's § 1983 cl ai magai nst the UHPD and his state claim

agai nst the UHPD, and O ficer Book in his official capacity, were
barred by the doctrine of sovereign inmunity. They also
contended that Harrell's § 1983 clai magainst Oficer Book, in
hi s individual capacity, was barred by the doctrine of qualified
immunity. Inits ruling on the notion, the trial court

m stakenly stated that Harrell had failed to respond to the

def endants' notion. Although Harrell's response was not tinely
filed under the local rules, he did oppose the notion, albeit
only by filing his own affidavit of the facts. The trial court
granted the notion for sunmmary judgnent, and Harrell tinely

noti ced his appeal.

STANDARD OF REVI EW

This Court reviews a grant of sunmary judgnent de novo.

Abbott v. Equity Goup, Inc., 2 F.3d 613, 618 (5th Cr. 1993).

Summary judgnent is proper if the noving party establishes that
there is no genuine issue of material fact and that it is

entitled to judgnent as a matter of law. Canpbell v. Sonat

Ofshore Drilling, Inc., 979 F.2d 1115, 1119 (5th Cr. 1992).
The party opposing a notion for summary judgnent nmust set forth
specific facts show ng the existence of a genuine issue for

trial. See Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 256-

57, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). On appeal from

summary judgnent, this Court exam nes the evidence in the |ight



nost favorable to the nonnoving party. Salas v. Carpenter, 980

F.2d 299, 304 (5th Cr. 1992).
Dl SCUSSI ON

Harrel|l opposed the defendants' notion with only his own
affidavit of the facts and failed to set forth facts that would
call into question the asserted defenses of sovereign and
qualified imunities. The magi strate judge's Menorandum and
Order Granting Defendants' Mtion for Sunmary Judgnent details
the instant facts and thoroughly outlines the law on Harrell's
claims. The magistrate judge concluded that the § 1983 clai ns
are barred by the doctrines of sovereign and qualified
immunities, and that there was no evidence of at |east one
el enment required for the state tort claim
THE § 1983 CLAI MBS

On appeal, Harrell only cursorily addresses the issues of
sovereign and qualified inmunities -- the primary bases for the
trial court's order granting summary judgnent on his 8§ 1983
clains. He focuses on the factual circunstances surrounding his
detention and on the reasonabl eness of the departnent's
procedures and of O ficer Book's actions. In focusing throughout
his brief primarily on what he calls the court's "inproper fact
findings," Harrell fails to address the defenses asserted in the
def endants' notion and the bases of the trial court's ruling. On
this issue of immunities as defenses to his clains, Harrel
argues only the foll ow ng:

There is no Sunmary Judgnment proof however, regarding
the I egal status of the University of Houston Police
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Departnent. Therefore, the sunmary judgnment agai nst
the [University of] Houston Police Departnent is

i nproper because there is no sunmary judgnment proof
regarding their |egal status.

The University of Houston is a state agency. Bache Hal sey

Stuart Shields, Inc. v. University of Houston, 638 S.W2d 920,

923 (Tx.Ct.App. 1982); Tex. Educ.Code § 111.20, et seq. Texas
Educati on Code and Code of Crim nal Procedure support the trial
court's determnation that the UHPD is a departnent of a state
agency, and that therefore Oficer Book was enployed by a state
agency. See Tex. Educ.Code § 51.203; Tex.C.CrimProc. art. 2.12
art. (8). Harrell provided no indication to the trial court that
the status of either the UHPD or Officer Book was at issue.

G ven the recent burglaries in Farish Hall, Oficer Book
acted reasonably in detaining Harrell |ong enough to verify his
identification. Viewed in the |light nost favorable to Harrell,
we do not find this twenty to thirty mnute detention to be
unreasonabl e or violative of Harrell's rights. Accordingly, we
find no error in the magistrate judge's finding that the
University of Houston is a university within Texas' university
system and that UHPD, as a departnent within the University of
Houston, is an agent of the state of Texas which is entitled to
sovereign imunity. The summary judgnent evi dence supports the
magi strate judge's finding that, because O ficer Book acted
reasonably in the exercise of his discretion within the scope of
his authority as a public enployee and officer, he is entitled to

qualified imunity. See Pennhurst State Sch. & Hosp. V.




Hal derman, 465 U.S. 89, 100-02, 104 S.C. 900, 79 L.Ed.2d 67
(1984) .
THE PENDENT STATE TORT CLAIM

Harrell's only claimthat is not barred by either sovereign
or qualified imunity is his state tort claimagainst Oficer
Book in his individual capacity for intentional infliction of
enotional distress. Under Texas |law, the elenents of this cause
of action are: (1) the defendant acted intentionally or
recklessly; (2) the conduct was extrene and outrageous; (3) the
defendant's actions caused the plaintiff enotional distress; and
(4) the plaintiff's enotional distress was severe. Gllumuv.

Cty of Kerrville, 3 F.3d 117, 122 (5th Cr. 1993) (citations

omtted), cert. denied, 114 S.C. 881 (1994).

Whet her there were facts in the record that could support a
finding that Book's conduct net the standard under the | aw of
being "extrenme and outrageous” is a determnation for the court

to make. See McKethan v. Texas Farm Bureau, 996 F.2d 734, 742

(5th Gr. 1993), cert. denied, 114 S.Ct. 694 (1994). In order to

qualify as "extrene and outrageous" under the |aw, a defendant's
conduct nust have been

So outrageous in character, and so extrene in degree,
as to go beyond all possible bounds of decency, and to
be regarded as atrocious, and utterly intolerable in a
civilized community. . . . Generally, the case is one
in which a recitation of the facts to an average nenber
of the community would | ead himto excl aim
"Qutrageous."

Dean, 885 F.2d at 306 (quoting Restatenent (Second) of Torts § 46

Comrent (d) (1965)). The trial court determ ned that the record



did not support a finding that Book's conduct satisfied the |egal
standard of being extrene and outrageous as defined in Dean v.

Ford Motor Credit Co., 885 F.2d 300, 306 (5th Gr. 1993), and

concluded as a matter of law that Harrell had not nmade out a
claimfor Intentional Infliction of Enotional D stress.

Harrell did not provide the trial court with any evidence
whi ch indicated that Book's conduct was extrene and outrageous,
and the record does not otherw se support such a finding. Thus,
we find no error in the magistrate judge's findings of fact and
conclusions of law regarding this claim

For the foregoing reasons, the trial court's order granting

t he defendants' notion for sunmary judgnment is AFFI RVED.



