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PER CURI AM *

Kenneth Karl Kinler appeals his conviction for mail fraud and
trafficking in counterfeit goods. Finding no error, we affirm

Backgr ound

Kimer was president of Troy Pipe Supply, Inc., a pipe
whol esaler located in WIIlis, Texas. From 1980 to 1993 Troy

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



engaged in a schene in which identifying marks were renoved from
pi pe purchased for resale, and the pipe was either restenciled to
a higher industry standard, which conmanded a hi gher price, or was
falsely restenciled to conformto a custoner's order. The fal se
stenciling was buttressed by altered mll test reports (MIRs)!?
acconpanyi ng the pipe which reflected the fal se specifications or
poi nts of origin.

Kimer was indicted for 14 counts of mail fraud and for one
count of trafficking in counterfeit goods, and, after ajury trial,
was convicted on all but one mail fraud count. He was sentenced to
51 nonths inprisonnment, three years supervised release, and the
statutory assessnent. He tinely appeal ed.

Anal ysi s

Kim er chall enges the sufficiency of the evidence. W review
such assignnents of error by view ng the evidence in the |ight nost
favorable to the verdict.? Having done so, if we conclude that a
rational juror could have found all el enents of the charged of fense
proven beyond a reasonabl e doubt, the conviction nust be affirned.?
In the case at bar, there being no notion for acquittal at cl ose of

the evidence, our review is limted to a determ nati on whet her

there was a mani fest m scarriage of justice, i.e., arecord "devoid
IMI1l test reports are prepared by pipe manufacturers and
detail the chem cal and physical properties of a pipe. These

reports follow a pipe upon transfer and are relied upon by end
users in arriving at design and safety paraneters.

2United States v. Roberson, 6 F.3d 1088 (5th Cir. 1993).
3 d.



of evidence pointing to guilt."*

Kimer challenges the sufficiency of the evidence of his
intent to deceive or defraud via use of the mails.® Those are
factual determnations for the trier-of-fact and the jury's
findings thereon are not to be lightly overturned.?®

The testinony of several fornmer enployees of Troy Pipe
established that Kinmer directed his enpl oyees to make fraudul ent
pipe markings and to alter MIRs. Thomas Squires, a forner
accountant for Troy, testified that Kimer altered inventory
descriptions to fit custoner orders and directed enployees to
di spose of incrimnating paperwork. Yard enpl oyees John Braquet,
Ceoffrey Berger, and WIlliam Borders testified that pipe markings
routinely were altered with Kimer's express know edge, and
Kimer's secretary, Gayl e Barosh, attested that Kinler was i nvol ved
in the alterataion of the acconpanying MIRs. Matt hew Crews, a
salesman for Troy, stated that Kinmer directed the changes that
were to be nmade to the MIRs.

The nost telling testinony cane fromtw of Kinmler's close
associates at Troy, denn "Bud" Baker and Merle Lynn Qohermller.
Both testified extensively and explicitly about how Kinml er trained
them to alter both pipe markings and acconpanyi ng MIRs. Bot h

attested to Kinmer's falsification of MIRs. Finally, testinony

“United States v. Ruiz, 860 F.2d 615, 617 (5th G r. 1988)
(citations omtted).

SUnited States v. Moore, 37 F.3d 169 (5th Cr. 1994).
United States v. O Keefe, 722 F.2d 1175 (5th G r. 1983).
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fromall witnesses |left no doubt that Kimer mcromnaged Troy
Pipe, was involved in every phase of the operation, and had
encouraged the enpl oyees to conceal his crimnal schene fromthe
authorities. The testinony overwhel mngly denonstrates that Kinler
knew of and had the specific intent to deceive and defraud by
altering pipe specifications and then knowi ngly selling that pipe
wi t hout disclosure of the alterations.

The evi dence al so supports the charge that Kimer intended to
traffic in counterfeit goods. Mario Ferraz testified that pipe
sold by Troy as ostensibly comng fromhis conpany in Brazil was
actually counterfeit. Baker and Berger testified that Kinler knew
that this pipe was counterfeit, clearly denonstrating his know edge
and intent to traffic in counterfeit goods.’

Kimer discounts as wunreliable all adverse testinony,
alleging, inter alia, that sone of the witnesses had been | ess t han
truthful in the past, had poor relations with him or had histories
of drug use. These contentions are unpersuasive; they chall enge
credibility determnations that are the excl usive province of the
jury as the ultimate arbiter of the credibility of witnesses.® As
we "must accept all credibility choices that tend to support the
jury verdict,"® Kiner's chall enges founder.

Kimer al so asserts that Gherm |l er's testinony was i ncredible

as a matter of |aw because it was given in exchange for a | enient

‘'See United States v. Baker, 807 F.2d 427 (5th Cr. 1986).

8United States v. Grcia, 995 F.2d 556 (5th Gr. 1993).

United States v. Silva, 748 F.2d 262, 266 (5th Cir. 1984).
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pl ea bargain. For testinony to be considered "incredible," it nust
contain "facts that the witness physically could not have observed
or events that could not have occurred under the | ans of nature."?
The nmere fact that Cbermller's testinony was obtained as a result
of a plea bargain is not enough, in and of itself, to render it
incredible as a matter of law !

Finally, Kimer contests the sufficiency of the governnent's
evi dence that he used or caused the use of the mails to further his
schene to defraud. ! Barosh testified that invoices fromand checks
to Troy were routinely sent and recei ved through the mails, and the
testi nony of two witnesses fromdefrauded parties established that
the mails were used in the normal course of the pipe whol esale
busi ness. Kimer counters that the witnesses could not testify
positively that the invoices and checks that were the subject of
the indictnent were nail ed. He maintains that this prevents a
finding that the nmails were used in furtherance of his schene.

We are not so persuaded. It is too well settled to admt of
debat e that the governnent need only show that "an individual does
an act [in furtherance of a schene to defraud] with the know edge
that the use of the mails will follow in the ordinary course of

busi ness."®® In light of the testinony about the regul ar use of the

PUnited States v. Osum 943 F.2d 1394, 1405 (5th Cr. 1991).
UUnited States v. Gadison, 8 F.3d 186 (5th Cir. 1993).
2United States v. Green, 964 F.2d 365 (5th Cir. 1992).

BUnited States v. Shaid, 730 F.2d 225, 229 (5th Gr.), cert.
deni ed, 469 U.S. 844 (1984).



mails in the ordinary course of Troy's business, the jury
reasonably could infer that, given both his m cromnagenent of Troy
and hi s extensive experience in the pi pe whol esal e busi ness, Kinler
knew that the mails would be used in furtherance of his schene.

Kimer's convictions and sentences are AFFI RVED



