IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20259
Conf er ence Cal endar

HOA VAN MA,
Pl ai ntiff-Appellant,
ver sus

GENERAL TELEPHONE COMPANY
OF THE SOUTHWEST,

Def endant - Appel | ee.
Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 94-20259
(January 24, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.
PER CURI AM *

Appel l ant, Hoa Van Ma ("Ma"), presents in this appeal an
entirely new basis for denying the defendant's notion for summary
judgnent. Ma apparently now concedes that he was a nenber of the
coll ective bargaining unit, but he argues, for the first tine,
that he falls within an exception to the general rule that an
enpl oyee nust exhaust his adm nistrative renedies.

Odinarily, we do not review issues raised for the first

time on appeal unless they involve purely |egal questions and

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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failure to consider themwould result in manifest injustice.

Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). See also

Topalian v. Ehrman, 954 F.2d 1125, 1131-32 & n. 10 (5th Gr.),

cert. denied, 113 S. . 82 (1992) (party challenging the grant

of summary judgnent may not advance new theories or raise new
i ssues on appeal). Because Ma's | atest argunent necessitates the
resolution of factual issues, we cannot reviewit.

Appel | ee requests attorney's fees and costs as sanctions
agai nst Ma for prosecuting this appeal. This Court may sanction
an appellant who files a frivolous appeal. Fed. R App. P. 38.

A frivolous appeal is one "in which the result is obvious or the

argunents of error are wholly without nerit.'" Carnon v.

Lubrizol Corp., 17 F.3d 791, 795 (5th Gr. 1994).

The appeal is frivolous. M presents an argunent that
necessarily fails because it was raised for the first tinme on
appeal and rests, at least in part, on facts not in the record.
Even if not procedurally foreclosed, the argunent, essentially
two pages, offers little I egal reasoning upon which to discern
the basis of the appeal or to gauge the appropriateness of the
two cases cited. Such a brief is inexcusable and serves only to
waste the tine and resources of this Court and opposi ng counsel.
Al t hough we decline to inpose nonetary sanctions, Ma and his
counsel are warned that future such frivolous appeals wll invite
sancti ons.

The appeal is DISM SSED as frivolous. See Fifth Cr. R
42.2



