IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20244
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERTO NOFERI NI

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-H 93-202-1
(January 25, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.

PER CURI AM *

Roberto Noferini argues that the district court erred inits
calcul ation of the offense | evel because it added 13 |evels for
the anobunt of the loss and two | evels for inpersonation of an
of ficer.

The Governnent contends that Noferini's argunent respecting
t he anobunt of the |oss should be reviewed for plain error only.

Because Noferini did not raise in the district court the

i nfluence of Al-Harbi's testinony on the determ nation of the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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| oss amobunt, this Court reviews the issue for plain error.

United States v. Rodriquez, 15 F. 3d at 408, 414-17 (5th Cr

1994). Under Fed. R Cim P. 52(b), this Court may correct
forfeited errors only when the appellant shows the follow ng
factors: (1) there is an error, (2) that is clear or obvious, and
(3) that affects his substantial rights. Rodriguez, 15 F. 3d at
415-16 (5th Gr. 1994) (citing United States v. Q ano,

US __, 113 S. C. 1770, 1777-79, 123 L. Ed. 2d 508 (1993)). If
these factors are established, the decision to correct the
forfeited error is within the sound discretion of the Court, and
the Court will not exercise that discretion unless the error
seriously affects the fairness, integrity or public reputation of

judicial proceedings. dano, 113 S. C. at 1778; see also United

States v. Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en banc).

The district court determ ned, w thout objection from
Noferini, that the wire-fraud counts, the inpersonation count,
and t he noney-| aundering counts should be grouped under
US S G 88 3D1.2(b) and (c). Section 3Dl.3(a) then required the
district court to apply the highest offense |evel of the
i ndi vidual counts to the group. Under 8§ 2F1.1, the district
court determ ned that the offense |level for the wire-fraud counts
shoul d be 23. Sections 2S1.1(a)(1l) and 2X2.1 prescri be a base
of fense | evel of 23, before an adjustnent is nmade for the anount
of the loss, if the defendant was convicted of aiding and
abetting noney | aundering under 18 U S.C. § 1956(a)(1)(A).

Nof eri ni was convicted of such an offense. Accordingly, even if

the district court's reliance on the Presentence Report for the
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| oss ampbunt was error and Noferini's total offense |evel, using
the wire-fraud counts, should have been | ess than 23, the highest
of fense | evel for the grouped counts would still have been at
| east 23 because the offense | evel for the noney-| aundering
counts would apply. The resulting guideline range would have
been at | east as burdensone as the one which the district court
used and, accordingly, Noferini has not denonstrated that his
substantial rights are affected, or that this Court's refusal to
consider the issue "seriously affect[s] the fairness, integrity
or public reputation of judicial proceedings.” dano, 113 S. C
at 1779 (internal quotation and citation omtted).
To the extent that Noferini is raising on appeal any
argunents previously argued to the district court respecting its
calculation of the | oss, any error that m ght have been commtted

by the district court is harmess. See United States v. Tello, 9

F.3d. 1119, 1128 (5th Cr. 1994).

Noferini also contends that the district court inproperly
"doubl e counted” in adjusting his offense | evel upward by two
| evel s under 8 2F1.1(b)(3) for Noferini's m srepresentations that
he was acting on behalf of a governnent agency because he was
al so convicted of the inpersonation count. Any error in the use
of the inpersonation adjustnent is harm ess because it was used
as a conponent of the offense level for the wire-fraud counts,
and as di scussed above, cal cul ation of the offense |evel using
t he noney-I| aundering counts would have resulted in a higher
offense level. See Tello, 9 F.3d at 1128.

AFFI RVED.



