IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20242
Summary Cal endar

JAMES RI CHARD FOXHOVEN,
Pl ai ntiff-Appellant,

VERSUS
FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
as Receiver for
First City Bank of Northline and
Col | ecting Bank, N. A.,

Def endant - Appel | ee,

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 93- 0253)

(February 2, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Janes Foxhoven appeals a federal district court's adoption of
a state trial court's judgnent in favor of the Federal Deposit
| nsurance Corporation ("FDIC"). The state case, based upon a
di spute over a negotiable instrunment, is being reviewed in the

federal systemonly because of the extraordi nary renoval provisions

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that Rule, the Court has deternined
that this opinion should not be published.



of 12 U S.C. § 1819(b)(2)(B) (West Supp. 1994). Concl udi ng that
Foxhoven's counterclains, generally based upon theories of fraud,

are foreclosed by the FDIC s defenses under the D Cench, Duhne

doctrine and that the grant of summary judgnent on the claim

favorable to the FDI C was proper, we affirm

A sinple comercial deal has turned into a procedurally
conpl ex lawsuit. Foxhoven signed a $110, 000 note as collateral for
a loan from First Cty Bank ("First Cty") to ML. Kerns Inc.
("ML. Kerns"). The proceeds of the | oan, which Foxhoven believed
woul d be used to develop a conputer program were depleted in
paying off ML. Kerns's overdrafts at First Gty. Wen ML. Kerns
did not neet the paynents on the note, First Gty sought to coll ect
f rom Foxhoven.

When Foxhoven refused to pay, Fist Cty sued himin state
court. Foxhoven answered and counterclained, alleging state and
federal clains generally based upon fraud. First Cty, however,
transferred the note to Coll ecti ng Bank (col |l ectively the "banks"),
whi ch noved for summary judgnment on the original claim Foxhoven
failed to respond, and summary judgnent was grant ed.

Foxhoven did not let his counterclains against First Cty
| apse, however. The counterclains, pared down to the state |aw
i ssues of fraud, statutory fraud, and an all eged violation of the
Texas Deceptive Trade Practices Act, was tried before a jury, which

returned a verdict for Foxhoven and awarded damages of $265, 000.



In response to a notion for judgnment n.o.v. by First Cty, the
court ruled that Foxhoven shoul d take nothing. The trial court
al so awarded attorneys' fees and interest to the banks on the
ori gi nal claim agai nst Foxhoven. Foxhoven began to perfect his
appeal in the state system

Before the Texas appeal coul d be deci ded, however, First Cty
and Col | ecti ng Bank becane insolvent. Accordingly, the FDI C was
appoi nted receiver and intervened. Then, under 8§ 1819(b)(2)(B),
the FDIC renoved to federal district court, where it noved for
entry of judgnent. The district court "adopted"” the judgnent of
the state trial court and entered judgnent in favor of the FD C

Thi s appeal foll owed.

1.

The Financial Institutions Reform Recovery and Enforcenent
Act of 1989, Pub.L. 101-73, 103 Stat. 183 (codified as anended in
scattered sections of 12 U S.C.) ("FIRREA"), vests broad powers in
the FDIC to regulate and supervise financial institutions. One
such power of the present version of FIRREA is the broad right of
removal created by 8§ 1819(b)(2)(B). In relevant part, that section
provi des that "the Corporation may . . . renobve any action, suit,
or proceeding froma State court to the appropriate United States
district court before the end of the 90-day peri od begi nning on the
date of the action, suit or proceeding is filed against the
Corporation or the Corporation is substituted as a party."

Section 1819(b)(2)(B) authorizes the FDIC to renove pendi ng



state court appellate proceedings prior tothe state systenis final

judgnment. FEDIC v. Meyerland Co. (In re Meyerland Co.), 960 F.2d

512, 514-17 (5th Gr. 1992) (en banc), cert. denied, 113 S. . 967

(1992). \Where such renoval occurs, "[a] case renoved from state
court sinply cones into the federal systemin the sanme condition in

which it left the state system"” 1d. at 520 (citing G anny Goose

Foods, Inc. v. Brotherhood of Teansters & Auto Truck Drivers,

415 U. S. 423, 435-36 (1974)). Moreover, the general practice for
district courts is to "take the judgnent as it finds it, prepare
the record as required for appeal, and forward the case to a
federal appellate court for review" |d.

Here, the state trial court had decided both the banks' claim
and Foxhoven's counterclains and had granted summary judgnent for
t he amount owed on the note. After trial on the counterclains, the
state trial court rejected the verdict and entered judgnent n.o.v.
for the FDIC Upon renoval, the district court, followng the
procedures of Meyerl and, "adopted" this judgnent. After entering
final judgnent, the federal district court also rejected a FED. R
CGv. P. 60(b) notion. Thus, the procedural posture of the case
before us is the sane as if the federal district court had entered
the summary judgnent and the judgnent n.o.v.

On appeal, Foxhoven argues that this judgnent n.o.v. should be
overturned, because significant evidence supported the jury
verdict. He also argues that the grant of the banks' notion for
summary judgnent on the claim on the note was error, because

Col I ecting Bank's service of process was i nsufficient and questions



of material fact existed as to the consideration for the note, the

true hol der of the note, and the anount of attorneys' fees.

L1,

A
We need not reexam ne the evidence related to the fraud cl ai ns
to determ ne whether the judgnent n.o.v. was proper. It is well-
settled that federal regulators who intervene post-judgnent my
assert their special defenses for the first tinme on appeal to

support a judgnent in their favor. 5300 Menorial Investors, Ltd.

v. RTC (In re Menorial Investors, Ltd.), 973 F.2d 1160, 1164 (5th

Cr. 1992); RTC v. MCory, 951 F.2d 68, 71 (5th Cr.), cert.

denied, 113 S. C. 459 (1992); Union Fed. Bank v. M nyard,

919 F.2d 335, 336 (5th Cr. 1990); ED Cv. Castle, 781 F.2d 1101,

1106 (5th Gr. 1986). The judgnent of the state trial court was
in favor of the FDIC, and this rule applies.

The FDI C here raises the D Cench, Duhme doctrine, which bars

the use of unrecorded agreenents between the borrower and the bank

as the basis for clains and defenses against the FDI C See

D GCench, Duhnme & Co. v. FDIC 315 U S. 477 (1942); see also
12 U.S.C. 8§ 1823(e) (West 1989) (statutory codification of
doctrine). Qur review in determning the application of the

D Cench, Duhne doctrine is necessarily de novo. <. MMIlan v.

MBank Fort Worth, N. A, 4 F.3d 362, 368 (5th Cr. 1993) (applying

D Cench, Duhne bar on appeal as a matter of |aw).

We have exam ned the record, including the trial exhibits, and



no witten evidence shows any agreenent beyond the terns of the
note. Foxhoven's fraud clains are based solely upon all eged oral
m srepresentations by First Gty officials. Accordingly,

Foxhoven's fraud clainms are barred under D QCench, Duhne.

B
Foxhoven argues that summary judgnent on the banks' clai mwas
i nproper, because they failed to serve proper notice. The district
court, and the state trial court by inplication, found, however,
that the evidence did not support Foxhoven's claimthat Collecting
Bank failed to serve him notice of intervention. The district
court's determ nati on of whether service was proper is reviewed for

abuse of discretion. Ct. Kreinerman v. Casa Veerkanp, S.A. de

CV., 22 F.3d 634, 645 (5th Cr. 1994) (reviewing dismssal for

ineffective service for abuse of discretion), cert. denied,

130 L. Ed. 2d 492 (1994).

Here, the notice of intervention includes a certification by
Col l ecting Bank's attorney stating that the notice had been served
on Foxhoven's attorney of record in the First Gty suit. Wth
exceptions not relevant here, Tex. R Qv. P. 21(a) (Wst 1994)
allows notice and notions to be served on a party's attorney of
record. Moreover, the rule states that "[a] certificate by .
an attorney of record . . . shall be prima facie evidence of the
fact of service." 1d. O course, a party who was supposed to be
served, but was not, may offer evidence of the failure of service.

ld. Foxhoven failed to present any affirnmative evidence to rebut



the certificate and showthat notice of i nterventi on was not served
upon his attorney of record. The district court did not abuse its

di scretion in concluding that service was proper.

C.

Foxhoven argues that the summary judgnent in favor of the
banks was error, because disputed material factual questions
remai ned unsettled. He clains that the validity of the note was in
question, the true holder of the instrunent unsettled, and the
anount of reasonable attorneys' fees open to dispute. He al so
argues that the trial court abused its discretion by not allow ng
himto file a counterclaim

In the federal system grants of summary judgnment are revi ewed
de novo, applying the sane standard as the trial court. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.

1992) . Summary judgnent s appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Feb. R Qv. P. 56(c); see also
Tex. R QV. P. 166(c) (West 1994).

Here, conpetent summary judgnent evidence was presented on
every elenment of the plaintiffs' claim Mor eover, the summary
j udgnent evi dence supports the conclusions that consideration was
given on the note, Collecting Bank was hol der of the note, and the

attorney fees were reasonable. As Foxhoven did not respond to the



summary judgnent notion, no conpetent summary judgnent evi dence was
before the court contradicting the banks' evidence. The trial
court did not err in refusing to consider Foxhoven's tardy
af fi davits. See Tex. R Qv. P. 1l66a(c) ("Issues not expressly
presented to the trial court by witten notion, answer or other
response shall not be considered on appeal as grounds for rever-
sal .").

We need not consider whether the state trial court abused its
discretion in denying Foxhoven's notion to add counterclains
against Collecting Bank, as we may affirm on any ground that

appears in the record. Chevron U S A, Inc. v. Traillour QI Co.,

987 F.2d 1138, 1146 (5th Cr. 1993). Here, the counterclains are

barred on this appeal under the D Gench, Duhne doctrine, as they

are based upon all eged oral m srepresentations by banking officials
t o Foxhoven.

AFF| RMED.



