IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20239
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOSE COVPEAN HEMPEL,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR-H 93-193-5
~ June 28, 1995
Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
A district court's determ nation that a defendant played an

aggravating role is a factual finding subject to the "clearly

erroneous"” standard of review. United States v. Al varado, 898

F.2d 987, 993 (5th Cr. 1990).
Section 8§ 3Bl1.1(c) requires a two-level increase in a
defendant's offense level if the defendant was a nmanager or

supervisor in the crimnal activity. |[d.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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Confronted with an objection to the findings in the PSR, the
Gover nnment nust establish the factual predicate "by a
preponderance of relevant and sufficiently reliable evidence."

United States v. Elwod, 999 F.2d 814, 817 (5th Cr. 1993). The

district court may consider any information which has "sufficient
indicia of reliability." US S G 8§ 6A1.3, p.s., comment. "[A]
presentence report generally bears sufficient indicia of
reliability to be considered as evidence by the trial judge in
maki ng the factual determ nations required by the guidelines."”

El wood, 999 F.2d at 817 (internal quotation and footnote citation
omtted). The burden is on the defendant to denonstrate that the
information relied on at sentencing is materially untrue. United

States v. Santiago, 993 F.2d 504, 506-07 (5th Cr. 1993).

The probation officer based the PSR on information obtained
fromeleven w tnesses cooperating with the FBI in an
i nvestigation of the Barboza famly, who operated a | arge-scal e
cocai ne and marijuana distribution in the Houston, Texas, area.
The record established that Henpel had a significant degree of
participation in planning or organi zing the conspiracy's crim nal
activity and that he facilitated the | arge-scale transactions.
Henpel does not denonstrate that the information relied on at
sentencing was materially untrue. See id.

Henpel 's argunent that the district court erred by
i ncreasing his base offense | evel because the conspiracy did not
i nvol ve five or nore people is without nerit. Section 3Bl.1(c)
does not require crimnal activity involving five or nore

participants, as does 8§ 3Bl.1(a) & (b).
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