IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20238
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus

JI MW ROSSI SAMUEL- BEY,
Def endant - Appel | ant,

Appeal fromthe United States District Court
for the
Sout hern District of Texas
(CA- H 93- 3690( CR- H 91- 139)

(February 17, 1995)
Bef ore JOHNSQON, DUHE, and BENAVI DES, Circuit Judges.
JOHNSON, Circuit Judge:?

Ji mmy Rossi Sanuel - Bey (" Sanuel ") appeal s the district court's
denial of his 28 U S.C. § 2255 notion alleging various grounds of
i neffective assi stance of counsel. Because the district court did
not err in denying Samuel's section 2255 notion, we affirm

|. Facts and Procedural History

On January 16, 1990, Houston police officers and agents of the

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to this Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Bureau of Al cohol, Tobacco and Firearns ("ATF') executed a search
warrant at a house in Houston. The officers found Sanuel in a
bedroom i nside of the house in possession of approximately 14.8
grams of cocaine.? In the same bedroom the officers also found
two handguns, a rifle, a triple beam scale, and noney hidden
t hroughout the room The officers conducting the search found
nothing consistent with Samuel's use of cocaine, but concl uded,
based on their experience, that Sanuel was a deal er.?3

The police arrested Sanuel and charged hi mw th possessi on of
cocaine—a felony in the State of Texas. Sanuel entered a guilty
plea to the charge on May 15, 1990, and received a five year prison
term Samuel served six nonths of his sentence and was rel eased on
par ol e. Sarmuel clains that when he appeared in state court to
answer his charges on My 15, he encountered ATF Agent Jinmmy
Bri gance ("Agent Brigance") in the courthouse hallway. Sanuel
clains that a conversation ensued between hinself and Agent
Brigance in which Agent Brigance infornmed Samuel that if he plead
guilty to the state cocai ne charge, the federal governnment would
not bring any federal firearmoffense charges against him Sanuel

clains that he was relying on this prom se by Agent Brigance when

2When the officers first entered the bedroom and di scovered
Sanuel , Sanuel attenpted to conceal the cocaine. Wen the officers
di scovered the cocaine, Sanuel tore the plastic bag in which the
cocai ne was | ocated and began spreading the cocaine all over the
room

3The officers' conclusion that Samuel was probably a deal er
was based on the facts that Sanuel: had no drug use paraphernalia
with himat the tinme of the search warrant's execution, was found
in close proximty to several guns as well as |arge cash anounts,
and was in possession of a substantial anount of cocai ne.
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he plead guilty to state cocai ne possessi on charges.

On Septenber 1, 1991—after Sanmuel was out on parole for his
st at e cocai ne possessi on char ge—the Houston police arrested Sanuel
and i nfornmed himthat he had been indicted by a Federal G and Jury
on August 16, 1991, for being a felony in possession of a firearm
One nonth later, in a superseding indictnent, the Federal G and
Jury in Houston charged Sanuel with being a felon in possession of
afirearmin violation of 18 U S.C. 8§ 922(g)(1) and wth use of a
firearm during and in relation to a drug trafficking offense in
violation of 18 U . S.C. 8 924(c). This matter proceeded to a jury
trial on Novenber 19, 1991, in which the jury found Sarmuel guilty
on both counts. During the trial, the United States Governnent
("CGovernment") offered the May 15, 1990, quilty plea in order to
establish the predicate offense for use of a firearmduring and in
relation to a drug trafficking offense.* After entering judgnent
in accord with the jury verdict, the trial judge sentenced Sanuel
to twenty-seven nonths in prison for the first count and sixty
nmonths for the second. The sentences were to be served
consecutively and then foll owed by a period of supervised rel ease.®

Sanuel directly appealed the trial court's decision and
sent ence. In an unpublished opinion, this Court affirmed the

judgnent of the district court. The United States Suprene Court

“Not ably, during the federal trial, Sanuel's trial counse
stipulated that Sanmuel had plead guilty to the state court
possessi on of fense.

SThe trial court al so assessed several thousand dollars worth
of fines against Sanuel.



denied certiorari. At this point, Sanuel returned to the federal
district court and submtted this section 2255 notion. In the
nmoti on, Samuel alleged ineffective assistance of trial counsel for:
1) failure to file a motion to dismss for prejudicia
prei ndi ctnment delay, 2) failure to challenge the adm ssion of the
guilty plea entered in state court, 3) failureto file a notion for
relief fromprejudicial joinder of the two federal crimnal counts,
and 4) failure to object to the jury instructions or request
curative instructions.
1. Discussion

This Court reviews i neffective assi stance of counsel clains to
determ ne whether counsel's performance was both objectively
deficient and actually prejudicial to the defendant. See
Strickland v. Washington, 466 U. S. 668, 687 (1984); United States
v. Gpson, 985 F.2d 212, 215 (5th Gr. 1993). To establish
"prejudice," the crimnal defendant is required to show that but
for counsel's wunprofessional errors, there is a reasonable
probability that the result of the crimnal proceedi ng woul d have
been different. Strickland, 466 U S. at 694. To establish
deficient performance, the defendant nust overcone the strong
presunption that the attorney's conduct fell within a wi de range of
obj ectively reasonabl e professional assistance. Strickland, 466
U S at 689. If the defendant nakes an insufficient show ng on one
of the conponents of the inquiry, the Court need not even address
the other. ld. at 697. The district court's findings in

connection with a denial of a section 2255 petition are revi ewed



for clear error. United States v. Wods, 870 F.2d 285, 287 (5th
Cir. 1989).
A.  Preindictnment Del ay

The Fifth Amendnent due process cl ause provides safety from
prei ndi ct ment del ay. United States v. Beszborn, 21 F.3d 62, 65
(5th Gr.), cert. denied sub. nom, Wstnoreland v. United States,
115 S. . 330 (1994). However, a defendant bears the burden of
provi ng unconstitutional preindictnent delay. I1d. To neet this
burden the defendant nust prove: (1) that the prosecutor
intentionally delayed the indictnment to gain a tactical advantage
and (2) that the defendant incurred actual prejudice as a result of
the delay. 1d. at 65-66. The prejudice nust be "actual prejudice,
not possible or presuned prejudice.” 1d. at 66.

Nei t her Samuel nor the record itself provide any indication
what soever that the Governnment intentionally del ayed seeking an
indictnment of Sanuel to achieve sone tactical advantage. The
passage of tine alone in this case® does not provide the necessary
evidence of intentional delay. Therefore, Sanmuel fails to
establish ineffectiveness of counsel on this ground since there was
no evidence by which Sanuel's trial counsel could have proven
prei ndi ct ment del ay.

B. Quilty Plea Adm ssibility
Sanuel argues that his trial attorney's failure to object to

the adm ssion of Samuel's state court guilty plea constitutes

There was an eighteen-nonth period between the date of
Sanuel's initial arrest on January 16, 1990, and the federal court
i ndi ctment on August 16, 1991.



i neffective assi stance of counsel. He clains that his guilty plea
was invalid because an ATF agent m srepresented to Samuel that he
woul d not be charged with federal gun offenses if he entered a pl ea
of guilty in state court to the cocai ne charge.

The facts indicate that, far from deficiently perform ng by
not objecting to the adm ssion of the guilty plea, Sanuel's trial
counsel made a tactical decision to enphasize Sanuel's adm ssi on of
guilt as to possession in an attenpt to paint Sanmuel as a cocaine
user rather than a dealer. Additionally, even if the guilty plea
had been coerced by the ATF officer, Samuel was not prejudiced by
its adm ssion because there was sufficient direct evidence of
Sanuel 's cocai ne possessi on for a conviction.’ Sanuel has
failed to overcone the strong presunption that his trial counsel's
performance fell within the wi de range of reasonabl e professional
assi stance established by Strickl and.

C. Failure to Sever Federal O fense Counts

The Federal Rules of Crimnal Procedure permt joinder of
offenses if the offenses are: 1) of the sane or simlar character
or 2) based on the sane act or transaction or on two or nore acts
or transactions connected together or constituting parts of a
common schene or plan. FED. R CRM P. 8(a); see also United
States v. Fortenberry, 919 F.2d 923, 926 (5th Cr. 1990), cert.
denied, 499 U. S. 930 (1991) (citing United States v. Park, 531 F. 2d
754, 760-61 (5th Gr. 1976) (holding transactions requirenment of

The cocaine was actually found clutched in Sanmuel's hand.
Possession, therefore, cannot really be disputed.
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Rule 8(a) to be flexible enough to join drug and firearns charges
where both were found during a search of the defendant's hone)).

The drugs and firearns involved in the present case were found
i n one house during the course of a single search. Thus, the drugs
and firearns were based on the sane transaction so as to permt the
district court tojointhe offenses. Gven that the district court
acted fully wwthinits discretioninjoining the offenses, Sanuel's
def ense counsel was not deficient in challenging the joinder as
wr ongf ul .

V. Jury Instructions

Sanuel argues that the trial judge should have inforned the
jury that Sanuel's prior guilty plea should not be considered as an
adm ssion that Samuel was involved in a drug-trafficking offense
since Sanuel had only plead guilty to possession of cocaine. The
district court instructed the jury that, in order to find Sanuel
guilty of use of a firearmin connection with a drug trafficking
crinme, the Governnent had to prove beyond a reasonabl e doubt that
"[t] he defendant possessed the cocaine with the intent to
distribute it." 11l Record 207. The court also instructed the
jury that mere possession of the drug for personal use was not
enough. | d. The court provided the jury with the proper
instructions so as to nmake cl ear that nore than nere possessi on was
required for the underlying distribution offense. Ther ef or e,
Sanmuel did not receive ineffective assistance when his defense

counsel did not object tothe jury instructions or request curative



instructions.® The district court's denial of section 2255 relief
Wth respect to this allegation was not erroneous.
I11. Conclusion
Because Sanuel has failed to establish ineffective assistance
of his trial counsel, the district court did not err in denying
Sanuel 's section 2255 notion, and its decision should be affirned.

AFFI RVED.

8 n fact, quite to the contrary, it would appear that Sanuel's
def ense counsel pursued the reasonable strategy throughout the
trial of distinguishing between "possession” and "distribution” in
an effort to paint Sanuel as a user instead of a distributor.
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