UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-20224 & 94-20280
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

WLLIE JOE MCMJURRY and GWENDOLYN MCMURRY
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas

(CR H 93-91-3)
(February 21, 1995)

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Def endant s- Appel | ants Gaendol yn MMirry ("Gaendolyn") and
Wililie Joe McMirry ("WIlie") pleaded guilty to conspiracy to
possess with intent to distribute over 50 grans of cocaine base in

violation of 21 U.S.C. 88 841(a)(1), (b)(1)(A), 846, and 853. n

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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appeal , they argue that the district court erred inits application
of the United States Sentencing Guidelines ("CGuidelines"). Finding
no reversible error, we AFFIRM
FACTS AND PROCEDURAL HI STORY

Six nenbers of the McMurry famly and three of the famly's
friends operated a crack cocaine manufacturing and distribution
ring in Bryan-Col | ege Station, Texas. Douglas McMurry ("Dougl as"),
t he appellants' brother, was the | eader of the conspiracy. Dougl as
obt ai ned powder cocaine from sources in Houston, Texas and
processed the powder into crack cocaine at either of two |ocations
in Bryan: 1012 Dansby Street or 911 F Cole Street. The crack was
then brought to a house at 803 Waver Street in Bryan to be sold.

From July 1992 to February 1993, Governnent agents nade
numer ous purchases of crack cocaine at the Waver house from
WIllie. Governnent agents al so purchased crack cocaine at the
Weaver house from Gaendol yn on at | east two occasions. WIllie was
often present during transactions consunmated wth his co-
conspirators. Further, in addition to his role as a sal esman
WIllie acted as a drug courier fromthe Dansby and Col e houses to
the Weaver house, a distribution point only. Gover nnment agents
al so intercepted phone calls anong the conspirators. |In February
1993, agents listened to a call during which Ruthie MMirry
("Ruthie"), aco-conspirator and appell ants' sister, told Gsaendol yn
t hat she wanted Wllie to renove his "9mm' fromRut hi e's residence,

whi ch was the Dansby house.



When a search warrant was executed at the Dansby house,
Dougl as was found "cooki ng" crack cocai ne, and officers confi scated
crack cocai ne, powder cocaine, a 9nm sem -automatic pistol, a 9mm
pistol clip containing four live bullets, and other itens. During
a search of Douglas's truck parked outside of the Dansby house,
officers seized a handgun and a .38 special revolver with a two-
inch barrel containing six |ive rounds of anmmunition. Al so
recovered fromthe residence of conspirator Betty Jean G || um was
a .25 caliber sem -automatic handgun.

Wen a search warrant was executed at the Waver house
of ficers seized, anong other itens, crack cocai ne rocks wth a net
wei ght of 18.46 granms, razor blades, a crack pipe, and two beaker
t ubes. The Weaver house was |ater discovered to be rented to
Gaendol yn, who paid the rent and the utilities for the residence.

Pursuant to separate plea agreenents, OGmendolyn and Wllie
pl eaded guilty to the conspiracy count. In accordance with § 2D1.1
of the Quidelines, the probation officer determ ned both WIllie and
Gaendol yn's base offense level to be 36. In calculating the
of fense |l evel, the probation officer took into account the crack
cocai ne deliveries fromthe Weaver house beginning in July of 1992,
all the crack cocaine at the Waver house, sixty percent of the
crack cocai ne at the Dansby house, and sixty percent of the powder
cocaine at the Dansby house. Because a dangerous weapon was
possessed by a co-conspirator during the comm ssion of the of fense,
the probation officer determ ned that a two-1evel upward adj ust nent

under 8§ 2D1.1(b)(1) was appropriate for both appellants. The



district court adopted these findings in sentencing Wllie to 180
mont hs in prison and Grendolyn to 168 nonths in prison. WIlie and
Gaendol yn jointly appeal their sentences.
|. Did The District Court Clearly Err In Determ ning
The Anpbunt OF Drugs Attributable To Appell ants
Under U.S.S.G § 1Bl1l.3(a)(1)~?
Cting US. v. Mseratti, 1 F.3d 330 (5th Gr. 1993), cert.

denied, 114 S. C. 1096 (1994), the appellants challenge the
district court's determ nation of the applicable quantity of drugs
for sentencing purposes and contend that they should not be held
accountable for sixty percent! of the drugs seized at the Dansby
house and for the |arge anpbunts of cocaine that they were not
directly involved in selling because those drugs were not
foreseeable to themor within the scope of their agreenent, which
was to sell "street-level, user anmbunts." The Maseratti court held
t hat a conspirator shoul d be held responsi ble only for conduct that
is part of his agreenent and reasonably foreseeable activity in
furtherance of his jointly undertaken crimnal activity. 1d. at
340.

The appel l ants argue that there is no evidence or finding that
they agreed to engage in a large-scale crack cocaine distribution
schene, nor was there evidence or findings that they could foresee
the sale of |arge anmounts of crack cocaine fromthe Waver house.

The appellants contend that the deals involving them were in

During his debriefing, Douglas infornmed the probation
officers that only sixty percent of the crack cocaine that he
produced was distributed to the Waver house.
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street-level, wuser anounts that approached the level of only
ounces, not kilograns, and that there is no evidence that the
appellants agreed to distribute drugs in kilogram anounts.
Further, the appellants argue that the district court's finding
that sixty percent of the cocai ne sold by Douglas went through the
Weaver house is insufficient to prove the extent of the agreenent
between the appellants and Dougl as. They argue that, even if
Dougl as used the Waver house to distribute |arge anounts of
cocaine, the anounts distributed by the appellants "pale" in
conpari son. Thus, the appellants conclude, the | arge anounts sold
by Dougl as was not reasonably foreseeable to the appel | ants because
they were outside the scope of their agreenent.

We reviewthe rel evant-quantity determ nation for clear error.

US v. Mergerson, 4 F.3d 337, 345 (5th Gr. 1993), cert. denied,

114 S. . 1310 (1994). A defendant's base offense | evel for drug-
trafficking offenses may be based on "both drugs with which the
def endant was directly invol ved [under §8 1B1.3(a)(1)(A)], and drugs
that can be attributed to the defendant in a conspiracy as part of

his "relevant conduct' under § 1Bl1.3(a)(1)(B)." U.S. v. Carreon,

11 F. 3d 1225, 1230 (5th Gr. 1994). "Relevant conduct" i ncl udes
"all reasonably foreseeable acts and om ssions of others in
furtherance of [the] jointly undertaken crimnal activity." 1d. at
1230 (quoting § 1B1.3(a)(1)(B)). Conduct may be relevant

regardl ess of whether it occurred during the comm ssion of the
of fense of conviction, in preparation for the offense, or during an

attenpt to avoid detection or responsibility for the offense. 8§



1B1. 3(a)(1)(B). Factual findings concerning a defendant's rel evant
conduct for sentencing purposes are not clearly erroneous if they
are "plausible in light of the record read as a whole." U.S. v.

Pui g-Infante, 19 F. 3d 929, 942 (5th Cr.), cert. denied, 115 S C.

180 (1994). The district court's application of the QGuidelines,
however, is reviewed de novo. U S. v. Howard, 991 F.2d 195, 199

(5th Gr.), cert. denied, 114 S. C. 395 (1993).

Inits sentencing decisions, adistrict court may consi der any
rel evant evidence that "has sufficient indicia of reliability to
support its probable accuracy." 8 6Al. 3(a). "[ A] presentence
report generally bears sufficient indicia of reliability to be
considered as evidence by the trial judge in nmaking the factua
determ nations required by the sentencing quidelines.” UsS V.
Al faro, 919 F. 2d 962, 966 (5th Cr. 1990) (footnote omtted). "If
information is presented to the sentencing judge with which the
defendant would take issue, the defendant bears the burden of
denonstrating that the i nformati on cannot be relied upon because it

is materially untrue, inaccurate or unreliable.” U.S. v. Angulo,

927 F.2d 202, 205 (5th Cr. 1991).

Contrary to the appellants' assertions, the district court
made findi ngs on the extent of the agreenent between the appellants
and Douglas. In nmaking the rel evant-conduct determnation in the
PSR, the probation officers determned that WIlie, Gmaendolyn, and
co-conspirators Stanley Boyd MMirry, Sidney MMirry, Juree
Shivers, Mark Mtchell, and Christopher Hanley "had an inplicit

agreenent with Douglas McMurry and with each other to operate the



crack house at 803 Weaver Street, and to do what was necessary to
further the operation of that crack distribution |ocation."
Al t hough t he appel | ants may have never individually sold cocainein
| arge anmobunts, the evidence is sufficient to show that they agreed
to participate in a schene which i nvol ved the sal e of | arge anounts
of cocai ne. The probation officers, for exanple, based their
determ nati on on evi dence show ng that each of the individuals sold
crack cocaine from the Waver house; that several of the
i ndividuals were usual ly present during the sales; that the Waver
house was not used as a residence but only as a crack-distribution
| ocation; that each of the group contributed to the nonthly paynent
of rent and the utility bill for the house which was rented to
Gaendol yn; and that the nenbers of the group "took turns" making
crack cocaine sales. Thus, it is not clearly erroneous for the
district court to have found that the scope of the appellants'
agreenent wth Douglas enconpassed a |arge-scale <cocaine
di stribution schene.

In support of their clainms, the appellants cite to two
illustrations in the Guidelines. First, they cite to Illustration
(c)(7) of 8§ 1BLl. 3:

Defendant R recruits Defendant S to distribute 500 grans of

cocai ne. Defendant S knows that Defendant R is the prine

figure in a conspiracy involved in inporting nuch |arger
quantities of cocaine. As |ong as Defendant S's agreenent and
conduct is limted to the distribution of the 500 grans,

Defendant S is accountable only for that 500 gram anount . .
o rather than the nmuch [ arger quantity inported by Defendant
Next, they cite to Illustration (c)(6) of & 1Bl. 3:



Defendant P is a street-|evel drug deal er who knows of ot her
street-level drug dealers in the sane geographi c area who sel
the sane type of drug as he sells. Defendant P and the ot her
deal ers share a common source of supply, but otherw se operate

i ndependent|ly. Defendant P is not accountable for the

quantities of drugs sold by the other street-level drug

deal ers because he is not engaged in a jointly undertaken

crimnal activity with them In contrast, Defendant Q

another street-level drug dealer, pools his resources and

profits with four other street-level drug deal ers. Defendant

Qis engaged in a jointly undertaken crimnal activity and,

therefore, he is accountable under subsection (a)(1)(B) for

the quantities of drugs sold by the four other deal ers during
the course of his joint undertaking with them because those
sales were in furtherance of the jointly undertaken crim nal
activity and reasonably foreseeable in connection wth that
crimnal activity.
The illustrations, however, are distinguishable fromthe facts of
this case. Wereas the illustrations involve drug deal ers worki ng
i ndependently of others, here there is evidence indicating a group
of drug deal ers working together; each contributing to the drug
mar keting schene to distribute cocaine fromthe Waver house.

Accordingly, we affirmthe district court's determ nati on of
the drugs attributable to the appell ants.

1. D d The District Court Clearly Err In Finding That
Appel | ants Possessed A Dangerous Wapon During

The Course O The Conspiracy?

Section 2D1.1(b)(1) directs sentencing courts to increase by
two levels the base offense |evel of a defendant convicted of
certain drug-rel ated of fenses (i ncludi ng conspiracy to possess with
intent to distribute cocaine) "[i]f a dangerous weapon (including
a firearm was possessed.” It should be applied "if the weapon was
present, unless it is clearly inprobable that the weapon was

connected with the offense.” § 2D1.1, comment. (n.3). The



appel l ants assert that the district court erred in assessing two
levels to their sentences under § 2Dl1.1(b)(1) because the
adj ust nent was predicated on a "virtually automatic" determ nation
t hat the defendants shoul d have foreseen "the presence of firearns
based on the nature of the business."

Pursuant to 8 1Bl1.3(a)(1)(B), a defendant's offense | evel may
be increased (in the case of jointly undertaken crimnal activity)

toreflect "all reasonably foreseeabl e acts and om ssi ons of others
in furtherance of the jointly undertaken crimnal activity."
"[T] his Court has repeatedly observed [that] firearns are tool s of
the trade' of those engaged in illegal drug activities." U.S. V.

Agqui | era-Zapata, 901 F.2d 1209, 1215 (5th Gr. 1990) (interna

gquotation omtted). "Sentencing courts, therefore, may ordinarily
infer that a defendant should have foreseen a co-defendant's
possession of a dangerous weapon, such as a firearm" if the
Gover nnent shows that another conspirator know ngly possessed a

weapon during the joint comm ssion of the offense. 1d.; see also

US v. Otiz-Ganados, 12 F.3d 39, 43 (5th Cr. 1994) (stating

that, when the Governnent proves the existence of a drug-
di stribution schene, a sentencing court may "ordinarily infer that
a defendant should have foreseen a co-defendant's possession of a
danger ous weapon, such as a firearm" because "firearns are "tools
of the trade' of drug traffickers"). Thus, even assum ng that
t here was no evi dence that Gaendol yn or Wllie knew of the presence
of weapons or that anyone woul d possess weapons, because of the

appellants' role in the conspiracy and the absence of evidence



rebutting the i nference of foreseeability all owed by our hol di ngs,
we hold that the district court's determ nation that the appell ants
shoul d have reasonably foreseen that sone of the conspirators m ght
possess dangerous weapons is not clearly erroneous.

The appel | ants do not assert that it was "clearly i nprobabl e"?
that the firearns were connected to the offense, but argue instead
that the conspirators' possessi on was not reasonably foreseeable to
themand that we shoul d adopt the "objective-evidence" requirenent

espoused by the Sixth Grcuit in US. v. Cochran, 14 F.3d 1128,

1133 (6th Gr. 1994) (requiring "that there be objective evidence
t hat the defendant knew t he weapon was present, or at |east knewit
was reasonably probable that his coconspirator would be arned").
The appellants argue that the Fifth Crcuit's rulings on this
matter have nmade it "alnost automatic" that a co-conspirator's
possession of a firearm was foreseeable. According to the
appel I ants, our hol di ngs have essenti ally anended t he Gui del i nes so
that the offense |evel of conspirators is raised by two levels if
any conspirator know ngly possessed a firearm They concl ude by
arguing that it is not enough to say that, because many drug
deal ers possess guns, then the possession of a gun by one of the
conspirators is reasonably foreseeable to all.

Although it is true that the district court my infer

foreseeability from the existence of a drug distribution schene,

2WIllie does argue that it was clearly inprobable that "his
pi stol was involved in the drug transactions" because it was
found in a | ocked box at his sister's house. He does not
address, however, the firearns seized fromother conspirators.
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"the sentencing court ultimtely nmay decline to find reasonable
foreseeability in light of special circunstances or contrary

evi dence presented by the defendant in rebuttal." Aquilera-Zapata,

901 F. 2d at 1216. Thus, we disagree with the appellants' assertion
that the determ nation on foreseeability is an "al nost autonmatic"
decision blindly nmade by the district court; rather, the existence
of a drug conspiracy is one factor that nay be taken into account
by the district court.
CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

application of the Quidelines.
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