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UNI TED STATES OF AMERI CA,
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ver sus
PRATAP SI NGH,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H88-0190-1; CA-93-2970)

(March 9, 1995)

Bef ore JONES, BARKSDALE and BENAVI DES, Circuit Judges.
PER CURI AM *

Appel I ant Si ngh was charged al ong with Ashok Khanna and
Lekh Khanna with multiple violations of US. drug laws for their
attenpt to inport ten kilos of heroin at the urging of a DEA
confidential informant. Singh was tried and convicted on all
counts and sentenced to concurrent 302 nonth sentences and five

years supervised rel ease. H's conviction was affirmed by this

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



court. United States v. Singh, 922 F.2d 1169 (5th Cr. 1991). 1In

this 8 2255 proceedi ng, Singh has raised a nunber of additiona
chal l enges to his conviction. The district court did not err,
however, in denying relief.

W first note that, <contrary to the governnent's
argunent, Singh's notice of appeal was tinely under anended Fed. R

App. Proc. 4(a)(2). See Burt v. Ware, 14 F.3d 256, 260 (5th G

1994) (anmended rule given retroactive application).

Federal habeas corpus proceedings are not intended to
serve as an additional avenue of appeal for a convicted defendant.
I nstead, their purposeis to permt the assertion of constitutional
clains. Several of Singh's issues fail this initial test of habeas
review. First, Singh's entrapnment argunent was di sposed of in his
initial appeal, because he chall enged the sufficiency of evidence
to convict and the court had given an entrapnent instruction to the
jury. Entrapnent "is in essence a challenge to the sufficiency of

the governnent's evidence." United States v. Byrd, 31 F.3d 1329,

1335 (5th Gr. 1994). According to the |law of the case doctrine,

this court wll not re-exam ne i ssues previously deci ded on appeal .

Chevron U.S.A , Inc. v. Traillour G| Co., 987 F.2d 1138, 1150 (5th
Cr. 1993). To the extent that Singh re-characterizes his
entrapnent chal |l enge as one predi cated on the governnent's all eged
out rageous conduct in procuring his participation in the heroin
i nportation conspiracy, it is neritless. As explainedinthe facts
recounted in the direct appeal, see Singh, 922 F.2d at 1171,

Si ngh' s behavi or included active participation in the inportation



schene, and this precludes the availability of the outrageous

gover nnent conduct defense. United States v. Arditti, 955 F.2d

331, 343 (5th Gir.), cert. denied, 113 S.Ct. 597 (1992).

Second, Singh's fourth anendnent issues are neritless.
The tape recording of telephone calls between the confidentia
informant in the United States and Singh in India did not violate
the Federal wire tap law. See 18 U.S.C. § 2511(2)(c). There is no
constitutional violation by a governnent agent's recording the

conversation between hinself and an individual. See United States

v. Caceres, 99 S. . 1465 (1979). If Singh is also suggesting that
t he governnent | acked probable cause to arrest him that argunent
is frivol ous.

Third, Singh's conplaint about the application of the
sentencing guidelines to his offense nmay not be raised in this

8§ 2255 proceeding. United States v. Faubion, 919 F.3d 226, 233

(5th Gr. 1994).

Finally, Singh argues that he received ineffective
assi stance of counsel, who allegedly failed to assert the defenses
of entrapnent or outrageous governnent conduct and failed to
chal | enge various sentencing issues. Counsel did in fact request
a jury instruction on entrapnent and addressed the governnent
agents' conduct snaring Singh in the governnent-created drug
schene. |n addition, counsel objected to the four-point adjustnent
to his offense level under guidelines 8 3Bl.1(a), contrary to
Singh's argunent. Finally, because the governnent agents' conduct

was not outrageously overreaching and Singh actively participated



in the drug activity, counsel could not have been ineffective for
failing to assert an outrageous governnent conduct defense.

The remaining ineffective-assistance clains concern
counsel's failure to raise certain issues on appeal. The key to a
constitutional ineffectiveness claim on appeal is "whether the
failure to raise an issue worked to the prejudice of the

defendant." Sharp v. Puckett, 930 F.2d 450, 453 (5th Gr. 1991).

| f the sentencing guideline issues would not have been successf ul
on direct appeal, prejudice cannot be shown. Singh focuses
primarily on the four-point adjustnent to his offense | evel under
8§ 3Bl1.1(a), which required a finding that he was an organi zer or
|eader of a crimnal activity that involved five or nore
participants or was otherw se extensive. Testinmony at trial
relating Singh's own description of his activities was sufficient
to support this finding. Singh also argues that the ten kil os of
heroin attributed to his offense l|level were not reasonably
foreseeable to him because he was in jail when the shipnent
actually arrived in Houston, and he was not reasonably capabl e of
inporting this amount. The court noted that the drug conspiracy
gui delines, 8§ 2D1.4, provided for the offense | evel to include the
drug anmounts under negotiation, not just the anount of actual
delivery. The record shows that Singh clainedto governnent agents
that he could produce nmuch nore than ten kilos of heroin. This
sel f-pronotion, together with the actual shipnment for which Singh
arranged, rendered the district court's finding reasonable.

Because neither of Singh's sentencing issues had a chance of



success on appeal, he cannot challenge the effectiveness of his
counsel

The judgnent of the district court is AFFI RMED



