IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20222
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

| SRAEL ESPERI CUETA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CR-H 90-0428-12
(January 27, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.

PER CURI AM *
In this direct crimnal appeal, |srael Espericueta contends
that he received ineffective assistance of counsel. "The general

rule in this circuit is that a claimof ineffective assistance of
counsel cannot be resolved on direct appeal when the claimhas
not been raised before the district court, since no opportunity
existed to develop the record on the nerits of the allegations.”

United States v. Hi gdon, 832 F.2d 312, 313-14 (5th Cr. 1987),

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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cert. denied, 484 U S. 1075 (1988). This issue was not raised in

the district court. Therefore, we decline to address the issue,
al t hough wi thout prejudice to Espericueta' s right to raise the
issue in a 28 US.C. § 2255 notion. |d. at 316.
Espericueta next contends that the district court erred in

cal cul ating the anobunt of drugs attributable to himfor
sent enci ng purposes, and al so for enhancing his base offense
| evel due to a co-conspirator's possession of a dangerous weapon.

This Court need not address these two sentencing issues
because they were not presented to the district court. "[I]ssues
raised for the first tinme on appeal are not reviewable by this
[ Court] unless they involve purely legal questions and failure to

consider themwould result in manifest injustice." Varnado v.

Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). These issues are not
purely | egal questions.

Espericueta al so contends that the district court inproperly
increased his crimnal history category due to an outstandi ng
state warrant. At sentencing, the probation officer testified
that she was supplied with supporting court docunents verifying
that an outstanding state warrant existed. The district court
specifically adopted the presentence investigation report (PSR
whi ch contai ned the sanme information.

I n maki ng sentenci ng decisions, the district court properly
consi ders any rel evant evidence, "provided that the information
has sufficient indicia of reliability to support its probable
accuracy." U S S G 8 6Al.3(a). Because the PSRis reliable, it

may be considered as evidence by the trial court when nmaki ng
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sentencing determnations. United States v. Lghodaro, 967 F.2d

1028, 1030 (5th G r. 1992).
Espericueta has not shoul dered his burden of denonstrating
that the information contained in the PSRis materially untrue.

See United States v. Rodriquez, 897 F.2d 1324, 1328 (5th Gr.),

cert. denied, 498 U S. 857 (1990). PSR information supplied by

investigating agents is sufficiently reliable. See United States

v. Manthei, 913 F.2d 1130, 1138 (5th G r. 1990). The district
court did not clearly err regarding the cal cul ati on of

Espericueta's crimnal history category. See United States V.

Mr, 919 F.2d 940, 943 (5th Cr. 1990).

Espericueta's final contention is that his due process
rights were violated because the district court did not permt
hi m an adequate opportunity to present information at sentencing.
This issue was not raised in the district court, is not properly
before this Court, and does not involve a purely |egal issue. W

decline to consider the argunent. See Varnado, 920 F.2d at 321.

AFFI RVED.



