IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20214
Summary Cal endar

WLLI AM BI GGS, JR.,
Pl ai ntiff-Appellant,

VERSUS
JAMES COCLLI NS,
Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 93- 3309)

(July 8, 1994)
Bef ore GARWOOD, SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

WIlliamBiggs, Jr., appeals the dism ssal, as frivol ous under
28 U.S.C. § 1915(d), of his prisoner's civil rights conplaint filed
pursuant to 42 U S. C. § 1983. Finding no reversible error, we

affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



l.

Bi ggs, an inmate of the Texas Departnent of Crim nal Justice
(TDCJ), filed a pro se conplaint asserting that his due process
rights were viol ated when he was di sciplined for soliciting sexual
intercourse from Ms. Sirkle, a female prison enployee. Bi ggs
asserted that Sirkle's accusation that he soliticted sex from her
was false and that the prison disciplinary commttee wongly
sentenced himto two weeks of solitary confinenent and renoved hi m
fromhis job as an outside trustee as a result of the accusation.
He further argued that the state had created a |liberty interest in
requi ring that disciplinary charges be brought within thirty days
of discovery and that TDCJ officials violated that interest by
puni shing him for a rule infraction that allegedly had occurred
ni ne nont hs before.

The district court determ ned that the disciplinary proceed-
ings "were acconpanied by nore than the mninmal procedural
saf eguards constitutionally mandated."” Concl uding that Biggs's
claimhad no realistic chance of ultinmate success and no arguabl e

basis in fact, the court dism ssed the claimas frivol ous.

A district court may dismss an in forma pauperis conplaint

that it determnes to be frivolous because it |acks an arguable

basis in law or fact. Booker v. Koonce, 2 F.3d 114, 115 (5th Cr

1993). A factual claimthat is not irrational or wholly incredi-

ble, however, may no longer be dismssed as frivolous nerely



because the court concludes that its "realistic chance of ultinmate
success is slight."” The dism ssal here need not be disturbed,
however, as Biggs's claim |lacks an arguable basis in |aw. See

Sojourner T. v. Edwards, 974 F.2d 27, 30 (5th Cr. 1992) (holding

that a court may affirma judgnent on any basis supported by the

record), cert. denied, 113 S. C. 1414 (1993).

Because of the nature of Biggs's punishnent, he was entitled

to the procedural protections espoused in WIff v. MDonnell,

418 U.S. 539 (1974): (1) witten notice of the charges against him
at |east twenty-four hours before the hearing, (2) a witten
statenent of the factfinders as to the evidence relied upon and the
reasons for the disciplinary action taken; and (3) the opportunity
to call witnesses and present docunentary evidence in his defense,
unl ess these procedures would create a security risk in the
particul ar case.

Bi ggs acknow edges that he received notice of the charges on
May 18, 1993, and that the disciplinary hearing was held on May 21,
1993. He does not argue that he was not given a sufficient
expl antion of the disciplinary action taken; he states, however,
that Sirkle did not testify at the hearing, although he had
request ed her presence.

Construing Biggs's statenent as an assertion that he was not
af forded an opportunity to call witnesses in his defense, Biggs has
not shown a denial of Wl ff procedural protections. In WIff, the
Court declined to extend the right to call witnesses to allow an

inmate to confront and cross-exan ne an accuser. 418 U. S. at 567-



69. The Court noted that all owi ng such would result in | engthy and
unmanageabl e disciplinary proceedings and concluded that the
deci si on whether to all ow such confrontation was left to the sound
di scretion of prison officials. Further, although those officials
may, in sone instances, be required to explain the reasons why a

wtness was not allowed to testify, see Ponte v. Real, 471 U S

491, 497 (1985), the probable reason in this case is provided by
Bi ggs hinself, who acknow edged that Sirkle resigned her position
as a TDCJ enpl oyee prior to Biggs's being served with the disci-
plinary report. The disciplinary commttee had no authority to
require Sirkle's presence as a witness at the hearing, and given
the circunmstances surrounding Sirkle's resignation,!® it is highly
unlikely that Sirkle would have voluntarily consented to testify.

Bi ggs also argues that the TDC) disciplinary rules nandate
that an inmate receive notice of a disciplinary hearing within
thirty days of the discovery of the alleged violation. He argues
that Sirkle was a TDC) enpl oyee at the tinme he allegedly solicited
sex from her in August 1992; therefore, the rule infraction was
"di scovered" on that date. He further argues that, because of the
mandatory nature of the TDCJ provision, he has a |iberty interest
inreceiving such notice withinthirty days and that TDCJ officials
violated that interest by not notifying him of the disciplinary

infraction until nine nonths after the alleged infraction.?

! According to Biggs, Sirkle resigned after being questioned about her
personal relationship with another innate.

2 On May 18, 1993, TDCJ officials questioned Sirkle about her alleged
(continued...)



A violation of prison regul ations, wthout nore, does not give

rise to a federal constitutional violation. Hernandez v. Estelle,

788 F.2d 1154, 1158 (5th G r. 1986). A prisoner may show, however,
that a state has created a l|liberty interest which nmay not be
interfered with, absent procedural due process protections, by
showng that the state has placed substantive limtations on

of ficial discretion. Kentucky Dep't of Corrections v. Thonpson

490 U.S. 454, 460 (1989); dAim v. Wkinekona, 461 U S. 238, 249

(1983). To make such a showing, a prisoner nust show that
particul ari zed standards or criteria guide the state's
deci si onmakers. | d. The term "shall" can be indicative of

mandat ory | anguage. Board of Pardons v. Allen, 482 U S. 369, 377-

78 (1987).

Al t hough the TDCJ regul ation at issue uses the word "shall,"
it initiates only a formal procedural requirenent, not a substan-
tivelimt on official discretion. Aliberty interest protected by

the Due Process O ause "cannot be the right to demand needl ess

formality." dim 461 US at 250 (internal quotations and
citation omtted). Process is not an end in itself, and its
purpose is to protect substantive interests. | d. An i nmate

alleging a violation of a formal procedural infirmty under prison

regul ations, but not a substantive defect, does not establish a

protected liberty interest. See Easley v. Martin, No. 93-4444 (5th

(...continued)

personal relationship with another inmate. Sirkle denied any relationship but
informed the assistant warden that Biggs had solicited sex fromher in August
1992. Biggs received the disciplinary infraction report on May 18, 1993.
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Cir. March 14, 1994) (dism ssing as frivolous prisoner's claimthat
prison officials had violated protected liberty interests by not
follow ng procedural requi renments of disciplinary hearing)

(unpubl i shed); see also Hughes v. Lee County Dist. Court, 9 F.3d

1366, 1367 (8th Cr. 1993) (holding that prisoner's claim that
officials had failed to provide himwth notice of disciplinary
actions within twenty-four hours after incident report was filed
does not create protected liberty interest).

Bi ggs has not established that prison officials have viol ated
a protected liberty interest; therefore, he cannot establish a due

process violation. See Thonpson, 490 U S. at 460. Accordingly,

the district court did not abuse its discretion in dismssing
Bi ggs's conplaint as frivol ous.

AFFI RVED.



