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PER CURI AM *

Appel I ant Lekh Khanna, currently i ncarcerated on a nunber
of drug charges arising fromthe inportation of ten kilos of heroin
into the United States, filed the instant §8 2255 petition raising
nunmer ous chall enges to his conviction. The district court denied

relief, and we affirm

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



The facts underlying this conviction, which was the
product of a governnent sting operation, are reported in United

States v. Singh, 922 F.2d 1169 (5th Cr.), cert. denied, 112 S. C

260 (1991). On direct appeal, Khanna was found to have been an
active participant in the schene to inport heroin from India.
Notw t hstanding that finding, Khanna now asserts that his
conviction was the product of outrageous governnent conduct. Not
only is this defense successfully invoked in the rarest of cases,

however, see United States v. Arditti, 955 F.2d 331, 343 (5th Cr

1992), cert. denied, 113 S.Ct. 597 (1992), but it is not avail able

to a defendant who was actively involved in the crimnal conduct.
Id. Khanna's behavior prevents a finding of a due process
viol ation here.

Khanna next asserts that the evidence was i nsufficient to
prove a conspiracy anong Singh, Ashok Khanna and hinself. The
governnent properly observes that sufficiency of the evidence was
treated in the previous appeal, where this court found the evi dence
to be overwhel m ng. Sing, 922 F.2d at 1173. In light of this
prior decision, the issue presented by Khanna is foreclosed from

revi ew under the | aw of the case doctrine. Chevron U S. A 1Inc. V.

Traillour Gl Co., 987 F.2d 1138, 1150 (5th Gr. 1993).

Khanna al so asserts that the Sentenci ng Cui delines were
incorrectly applied to his offense. This is a claimthat nmay not

be heard i n habeas proceedings. United States v. Vaughn, 955 F. 2d

367, 368 (5th Gir. 1992).



Khanna finally contends that his trial counsel rendered
i neffective assistance under the constitutional standard, which
requires a showing of serious professional inconpetence and

prej udi ce. Strickland v. Washington, 104 S. C. 2052 (1984).

Khanna asserts that his counsel should have raised the defense of
out rageous governnment conduct. As stated, however, that defense
had no nerit. Khanna al so contends his attorney shoul d have ar gued
nmore strenuously that he was not involved in a conspiracy. But his
attorney did argue to the jury that the confidential informant had
virtual free rein in orchestrating the inportation of the heroin,
that Khanna was an unwitting dupe in the schene, that Khanna
believed that the buyer-seller agreenent was for inported watches
and not heroin, and that it was the confidential informant who
actually inported the heroin. To that extent, counsel did assert
that the evidence was insufficient to prove conspiratorial
i nvol venent by Khanna. Appel  ant cannot contend that his
attorney's performance was constitutionally deficient in this
regard.

Khanna al so conpl ai ns that his attorney did not object to
the guidelines § 3Bl.1(a) upward adjustment for his status as an
organi zer or |l eader. At sentencing, defense counsel did not object
to this adjustnent. The PSR, not in the record on appeal, was
adopted by the trial court and presumably contains a recommendati on
for such an adjustnent. Khanna has not shown how his attorney's
oversight prejudiced him because he asserts no facts that, if

presented to the trial court, would have overcone the PSR s



recommendation. On all these clains, Khanna has not nmet his burden
in show ng ineffective assistance of counsel.
For these reasons, the judgnent of the district court

denying relief is AFFI RVED



