UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 94-20171

(Summary Cal endar)

ONEN JAMES YARBCOROUGH,

Pl ai ntiff-Appellant,
vVer sus
OFFI CER MAUNALLANES, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA-H91-1370)

(Novenber 23, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Onen Janes Yarborough sued Oficer Felix Magallanes! and
Sergeant M chael Barnett of the Texas Departnent of Crimnal
Justice under 42 U.S.C. 8§ 1983 (1988) for excessive use of force
and retaliation. Yarborough appeals the district court's dism ssa

of his in forma pauperis proceeding as frivolous under 28 U S. C

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the I egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.

1 Magal | anes' nanme was msspelled in the caption.



§ 1915(d).? W affirmin part, reverse in part, and renand.
I

At the tine of the events at issue, Yarborough was an inmate
of the Texas Departnment of Crimnal Justice, Elis | Unit.
Yar borough was returning to his cell after his work assignnent with
a bag of coffee under his shirt.® Oficer Mgallanes ordered him
to renove the bag of coffee, and Yarborough opened the bag and
dunped it into a trash can. Yarborough alleged that this action
angered Magal |l anes, and that WMagallanes then pushed Yarborough
against a wall and stabbed him several tinmes with a door Kkey.
Magal | anes cal |l ed Sergeant Barnett for assistance, asserting that
Yar borough was uncooperative and had struck Magallanes.* The
of fi cers handcuffed Yarborough and escorted himto the infirmary
for a physical.® Yarborough did not tell the nurse of any injuries
when she asked himif he had any nedi cal problens. Mreover, the
officers who strip-searched Yarborough prior to placing himin
prehearing detention | ockup saw no injuries.

The follow ng day, Yarborough showed various scratches and

abrasions to another officer, who escorted himto the infirmary.

2 Magal | anes and Barnett argue that Yarborough's appeal is not properly

before this Court because Yarborough has not provided a sufficient record. The
record is before us, and we find it sufficient to evaluate Yarborough's
cont enti ons.

8 Yar borough' s work supervisors had rewarded himw th the coffee for
conpl eting speci al tasks.

4 Yar borough al | eged that Barnett refused to allow himto conpl ain of
Magal | anes' conduct. At his disciplinary hearing, Yarborough testified that he
did not renenber if he had struck Magall anes.

5 Under prison rules, aprisoner nust have a physical exam nation prior
to being placed in a prehearing detention cell
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The nurse cleaned and treated the injuries, and the officer
phot ogr aphed them The nurse determ ned that Yarborough required
no stitches.

Prison officials conducted an investigation of Yarborough's
clains agai nst Magal | anes and Barnett, and of the disciplinary
charge agai nst Yarborough for striking Mgall anes. Yar bor ough
attended the disciplinary hearing, was represented by counsel, and
testified. The prison authorities concluded that neither the
internal investigation report nor the nedical records supported
Yar borough's all egati ons. Yar borough was found guilty on the
charge of striking an officer.

Yar borough also alleged that, after filing this suit, he
incurred additional disciplinary charges in retaliation for the
filing of the suit. For exanple, he clained that Barnett planted
a weapon in his cell, for which he was disciplined.® Due to the
repeated disciplinary charges, Yarborough is now housed in
adm ni strative segregation and classified as having a tendency to
assaul t others.

Yar borough brought a civil rights action agai nst Mgall anes
and Barnett under 42 U.S.C. 8§ 1983, all egi ng excessive use of force
and retaliation. He petitioned the district court for leave to
proceed in forma pauperis. Pursuant to 28 U. S.C. 8§ 1915(d), a
magi strate conducted a hearing, and the district court dism ssed

Yar borough's clains as frivol ous. Yar borough appeals the

6 For each charge, Yarborough received notice and an opportunity to be

heard, and he testified at the disciplinary hearings.
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dismssal, contending that the district court erred in 1)
dismssing his excessive use of force claim as frivolous, 2)
dismssing his retaliation claimas frivolous, 3) dismssing his
clains without granting |leave to anend his conplaint, 4) finding
that he was in admnistrative segregation during the entire period
of his incarceration, and 5) depriving himof his right to a jury

trial.

Section 1915 of Title 28 allows a plaintiff to petition the

district court for |eave to proceed in forma pauperis. 28 U S. C

§ 1915 (1988). This provision, however, 1is not wthout
restrictions. Specifically, "[t]he court . . . may dismss the
case . . . if satisfied that the actionis frivolous or malicious."
ld. 8 1915(d).

In making this determ nation, the court usually conducts a
hearing before a magistrate judge to evaluate the plaintiff's
clains. Spears v. McCotter, 766 F.2d 179, 181-82 (5th Cir. 1985).°
Under 8§ 1915(d), "a court is not bound, as it usually is when
maki ng a determ nation based solely on the pleadings, to accept
W t hout question the truth of the plaintiff's allegations.” Denton
v. Hernandez, = U'S. __, 112 S. C. 1728, 1733, 118 L. Ed.
2d 340 (1992). Nonet hel ess, the court may not dismss nerely

because it finds those allegations unlikely. Denton, U S at

! A hearing before a mmgistrate to evaluate a § 1915 request is

comonly known as a Spears hearing.
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_, 112 S. . at 1733.

I nstead, "the nobst inportant consideration in a 8 1915(d)
credibility assessnent is the inherent plausibility of a prisoner's
al | egati ons based on objective factors." Cay v. Estelle, 789 F.2d
318, 326 (5th Cr. 1986). Therefore, a district court may di sm ss
under 8 1915(d) only if the plaintiff has no realistic chance of
success on the nerits, or the clains have no arguable basis in | aw
and fact. Booker v. Koonce, 2 F.3d 114, 116 (5th Cr. 1993).

W review a 8 1915(d) dismssal for abuse of discretion.
Denton, = US at _ , 112 S. . at 1734; Graves v. Hanpton, 1
F.3d 315, 317 (5th Cr. 1993); Ancar v. Sara Plasma, Inc., 964 F. 2d
465, 468 (5th Cr. 1992). |In conducting our appellate review, we

consi der whether (1) the plaintiff is proceeding pro se,

(2) the court inappropriately resolved genui ne i ssues of

di sputed fact, (3) the court applied erroneous |egal

conclusions, (4) the court has provided a statenent of

reasons which facilitates "intelligent appellate review,'

and (5) any factual frivolousness could have been

remedi ed through a nore specific pleading.

Moore v. Mabus, 976 F.2d 268, 270 (5th Gr. 1992) (quoting Denton,
_US at __, 112'S. C. at 1734)).
A

Yar borough first argues that the district court should not
have dism ssed his excessive force claim as frivol ous. The
gquestion of whether a prison official's use of force was excessive
and violated a prisoner's right under the eighth anendnent to be
free of cruel and unusual punishnment turns on "whether force was

applied in a good-faith effort to maintain or restore discipline,

or maliciously and sadistically to cause harm"™ Hudson v.

-5-



MMIlian, _ US _ , 112 S. C. 995, 999, 117 L.Ed. 2d 156
(1992); Whitley v. Albers, 475 U. S. 312, 320-21, 106 S. C. 1078,
1085, 89 L. Ed. 2d 251 (1986). "Several factors are relevant in
the i nquiry whether unnecessary and wanton infliction of pain was
used in violation of a prisoner's eighth amendnent right to be free
fromcruel and unusual punishnent." Hudson v. McMIlian, 962 F.2d
522, 523 (5th Cr. 1992). These incl ude:

the extent of the injury suffered;?

the need for the application of force;

the relationship between the need and the
anount of force used,

the threat reasonably perceived by the
responsi ble officials; and

any efforts nmade to tenper the severity of the
response.

AN

Yar borough alleged that Magallanes inflicted several stab
wounds on him The prison officials mintain that Yarborough
exhibited no injuries immediately after the incident,® but showed
sone minor abrasions and scratches the next day.!® Yarborough
argues that no force was needed, but he does not dispute that he
struck Magallanes, and that the disciplinary proceedings were

properly conducted. Based on the objective evidence, the district

8 Al t hough the injury need not be serious, Hudson, 962 F.2d at 523, the
prisoner nust show sone injury at | east. Jackson v. Cul bertson, 984 F. 2d 699, 700
(5th Gir. 1993).

9 On the day of the incident, the nurse did not exam ne Yarborough for
injuries to his back because Yarborough did not conplain of any injuries.
Yar borough all eged that he was not pernmitted to speak. Moreover, the officers
who stri p-searched Yarborough prior to placing himin a prehearing detention cell
saw no injuries.

10 In the nurse's opinion, the injuries had occurred that same day and
were inconsistent with puncture wounds froma door key.
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court found that the injury, if any, was mnor, and that the
officers had acted in good faith in response to Yarborough's
di sruptive behavior. Therefore, Yarborough's claim did not
constitute an ei ghth anendnent violation, and consequently had no
basis in law and fact. We cannot say that the district court
abused its discretion in reaching this conclusion.!
B

Yar bor ough al so argues that the district court shoul d not have
dismssed his retaliation claim "[Plrison officials may not
retaliate against or harass an inmate because of the inmate's
exercise of his right of access to the courts.” G bbs v. King, 779
F.2d 1040, 1046 (5th Cir.), cert. denied, 476 U.S. 1117, 106 S. C
1975, 90 L. Ed. 2d 659 (1986); see also Wiittington v. Lynaugh, 842
F.2d 818, 819 (5th Gr.) ("[Dliscrimnation in retaliation for a
prisoner exercising his right to go to court would violate a
prisoner's civil rights."), cert. denied, 488 U S 840, 109 S. C
108, 102 L. Ed. 2d 83 (1988). The district court my, however,
dismss a claimof retaliation as frivolous where the plaintiff
fails adequately to support the claim wth factual allegations.
See Mody v. Baker, 857 F.2d 256, 258 (5th Cr.) (dismssing

retaliation claimas frivol ous, because "no factual basis for that

1 Yar bor ough al so argues that the district court inproperly found that

he had been in admnistrative segregation during the entire period of his
incarceration, and that the district court inproperly based the § 1915(d)
di smssal of his excessive force claim on that finding. In its order of
dismssal, the district court based its decision not on Yarborough's
classification, but on "his adnmtted history of assaultive behavior."
Accordingly, the district court's error, if infact one occurred, does not anount
to an abuse of discretion
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mere conclusory allegation"” existed), cert. denied, 488 U S. 985,
109 S. C. 540, 102 L. Ed. 2d 570 (1988); Whittington, 842 F.2d at
819 (dismssing retaliation claim as frivolous because "the
appel l ant has advanced nothing but the claimitself w thout the
slightest support of any factual allegations"). Dismssal is
i nappropriate, however, if the plaintiff has "alleged . . . facts
to support his claim" and "the facts he has alleged are not
"clearly baseless.'" Gartrell v. Gaylor, 981 F.2d 254, 259 (5th
Cir. 1993) (quoting Neitzke v. WIllians, 490 U. S. 319, 327, 109 S
Ct. 1827, 1833, 104 L. Ed. 2d 338 (1989)). The district court
di sm ssed Yarborough's retaliation claim finding that he had
failed sufficiently to support it. W disagree.

Yar bor ough nmade several allegations in support of his claim
He alleged that Barnett planted a weapon in his cell. Furt her,
Yar borough stated that Barnett had told himthat he, Barnett, had
pl anted the weapon so that additional disciplinary proceedings
coul d be brought agai nst Yarborough. Wile these allegations may
not ultimately succeed, we cannot say that they have "no chance of
success". Booker v. Koonce, 2 F.3d 114, 116 (5th Gr. 1993).%2 |n
di sm ssing under 8 1915(d), the district court inappropriately
deci ded di sputed factual issues nore properly evaluated on a fully

devel oped record. See Miore v. Mbus, 976 F.2d 268, 271 (5th Cr

12 Magal | anes and Barnett assert that the clainms may be dismssed if

Yar borough' s chance of success is only slight, and cite Pugh v. Parish of St
Tanmany, 875 F.2d 436, 438 (5th Cir. 1989). In Booker, however, we expl ai ned
t hat Denton v. Fbrnandez us. _ , 112 s. &. 1728, 118 L. Ed. 2d 340
(1992), rejected Pugh's sllght chance of success" standard and replaced it with
a "no chance of success” test. 2 F.3d at 116.
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1992) (reversing a 8 1915(d) dism ssal for, anong other reasons,
| ack of an adequately devel oped record necessary to revi ew factual
di sputes). Consequently, the district court abused its discretion
when it di sm ssed Yarborough's retaliation claimas frivol ous under
§ 1915(d).
C

Yar bor ough further contends that the district court shoul d not
have di sm ssed his clainms without | eave to anend or suppl enent his
conplaint. Section 1915(d), however, does not require a district
court to grant | eave to anend before dism ssing a claim especially
if the district court has conducted a Spears hearing. See G aves
v. Hanmpton, 1 F.3d 315, 318 & n.12 (5th Gr. 1993) (holding that
8§ 1915 does not require giving plaintiff opportunity to anmend or
suppl enent conplaint, and Spears hearing provides sufficient
"opportunity to expound on the factual allegations"); WIson v.
Barrientos, 926 F.2d 480, 482 (5th Cr. 1991) (Spears hearing
allows prisoner to "elaborate on often less than artfully-drafted
pl eadi ngs"); Spears, 766 F.2d at 181-82 (hearing is equivalent to
notion for nore definite statenent).®® The district court conduct ed
a Spears hearing, and Yarborough had sufficient opportunity to
articulate fully the factual basis of his clains. Accordi ngly,

Yar borough's contention | acks nerit.

13 In Parker v. Fort Worth Police Departnent, 980 F.2d 1023, 1026 (5th
Cr. 1993), we reversed a 8 1915(d) disnissal without |eave to anmend, but only
because no Spears hearing had been conduct ed.
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D
Lastly, Yarborough <contends that the district court's
dismssal of his clains infringed on his right to a jury trial
Section 1915(d) clearly confers power on the district court to
dismss a frivolous claim Consequently, Yarborough had no right
to a jury determnation of a 8§ 1915(d) di sm ssal.
11
For the foregoing reasons, we AFFIRM the district court's
di sm ssal of Yarborough's excessive use of force claim but REVERSE
the dismssal of his retaliation claim and REMAND for further

proceedi ngs consistent with this opinion.

-10-



