IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20167
Summary Cal endar

JI' M BATH,
Pl ai ntiff-Appell ant-
Appel | ee,
VERSUS
H M BENHAM
Def endant - Appel | ee.
and

SOQUTHWEST Al RPORT SERVI CES, | NC.,

| nt er venor - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 93 0108)

(Novenber 30, 1994)

Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

In this matter decided by a magi strate judge under 28 U S. C
8§ 636(c), the plaintiff, Jim Bath, appeals a summary judgnent,

and the intervenor, Southwest Airport Services, Inc., has filed a

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determn ned
that this opinion should not be published.



protective appeal that it wishes to pursue only if we reverse the
summary judgnent. W affirm essentially for the reasons stated
by the magistrate judge in her conprehensi ve Menorandum and O der
and Final Judgnent entered February 7, 1994.

Bath seeks enforcenent of an alleged oral agreenent giving
hi man option to purchase stock in Trans-Cceanic, Inc. The mag-
istrate judge correctly concluded that the agreenent is unen-
forceabl e because it violates the statute of frauds, TeEx. Bus. &
Cow CobE ANN. 8 8.319 (Vernon 1991), and further because Bath is
not entitled to the exception set forth in id. 8 8.319(2), in
that Bath's services did not constitute paynent for the stock

The magi strate judge properly concluded that, as a matter of
law, there was no "confidential relationship” that would invoke
equity. The magistrate judge also did not err in observing that
Bath's "fraud claimhere is . . . nothing nore than an attenpt to
enforce an unenforceable oral prom se" and, accordingly, 1is
barred by the statute of frauds. As the contract is unenforce-
able, Bath is not entitled to specific perfornance. Nor is he

entitled to recovery in guantum neruit, as he has acknow edged

that he never expected to be paid for his services.

All of these grounds are carefully explained in the magis-
trate judge's opinion. The only error we find is a technica
one. The magi strate judge erred in conbining her statenent of
reasons with a final judgnent: At the end of the twelve-page
opi nion, the magistrate judge states, "This is a FI NAL JUDGVENT. "

No separate docunent has been entered that constitutes a final



judgnent, despite the requirenent of FeD. R Qv. P. 58 that
"[e]very judgnent shall be set forth on a separate docunent."”
We enforce the separate docunent requirenent and often dis-

m ss appeal s when the requirenent has not been net. See, e.q.

Britt v. Wiitmre, 956 F.2d 509, 515-16 (5th Gr. 1992). \ere

the intent to enter a final judgnent is obvious, however, and no
party has raised objection to our jurisdiction, we treat the

judgnent as final and appeal abl e, based upon the | atitude granted

by Bankers Trust Co. v. Mallis, 435 U S. 381 (1978) (per curiam
For that reason alone, we have jurisdiction in this appeal.
Nonet hel ess, we expect district judges and nagistrate judges to
conply strictly with the rule 58 requirenent.

The judgnent is in all respects AFFI RVED



