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Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.

PER CURI AM *
Appel lant, Richard Cruz (Cruz) challenges his conviction and

sentence for violation of 18 U S.C. 8§ 922(g), felon in possession

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



of afirearm W affirm

FACTS

Cruz was convicted, following a jury trial, of being a felon
in possession of a firearmand sentenced to 235 nonths in prison.
Hi s sentence was enhanced under 18 U . S.C. 8§ 924(e)(1l) because he
had three prior felony convictions.

| shrmael Rodarte, a special agent with the Bureau of Al cohol,
Tobacco and Firearns (ATF) testified that he was contacted by
Al berto Medina (Medina), a confidential informant who was
cooperating in a nunber of ATF investigations, about making an
under cover purchase from Cruz. ATF had agreed not to prosecute
Medina in a firearns case and to pay his expenses if he cooperated
in the investigations. Mdina had been instructed that he was not
to provide any weapons or to assist in any illegal acts if the
subject was not predisposed to commt them Medi na was al so
instructed not to participate in any of the conversations or
dealings after Rodarte net an individual under investigation.

Medi na advi sed Rodarte that Cruz was interested in selling a
weapon. Rodarte net Medina and they drove to Cruz's house in
Medina's car. Rodarte wore a wire so that his conversation with
Cruz could be taped. When the nen arrived at Cruz's house a woman
in front of the house told Medina that Cruz had gone to nake a
phone call. The nen drove around the nei ghborhood for five to ten
m nutes searching for Cruz. They returned to Cruz's house and saw

hi m approachi ng his house from across the street. The three nen



entered the house and Medi na wal ked i nto anot her room

Rodarte asked Cruz to show him the item that he wanted to
sell. Cruz pulled a shotgun out fromunder a mattress. Rodarte
and Cruz began negotiating a sales price for the gun, during which
Cruz told the agent that the gun was worth the asking price because
"you could hide it under here [his arnm and walk in anyplace and
make $5,000 in a mnute or two." The agent interpreted Cruz's
statenent as neaning that the gun could be easily conceal ed during
a robbery. Rodarte testified that Cruz was | aughing and j oking
during the sale, and did not seemreluctant or nervous. Rodarte
bought the gun for $200, cash, wapped it in a shirt Cruz gave him
and left with Medina. The tape recording of the neeting was
admtted into evidence.

Cruz testified that on the day of the gun sale, Medina cane to
his house and asked Cruz to sell the gun because Medina's famly
needed the noney for rent. Medina allegedly told Cruz that he
could not sell the gun directly to the buyer because Medina owed
t he buyer noney and he woul d take the gun from Medi na.

Cruz testified that he did not want to sell the gun, but
Medina told him that he better do it. Cruz contended that he
feared if he refused to nake the sale that Medina would send
sonmeone to harmhis nother. Cruz admtted that Medi na did not nake
any direct threats to him but that Medina was a dangerous and
violent man and a nenber of a prison gang. Cruz testified that he
went next door so that he could avoid Medi na when he returned with

the buyer, and instructed his aunt to tell the nmen that he had gone



to the store to use the phone. He stayed gone an hour or two and
returned hone after observing Medi na and the buyer | eave his house.
Cruz testified that he was on his porch when the nen returned and
that he had no choice but to go through with the transaction

Cruz testified that as they entered the house, Medina
instructed him to obtain the gun and to sell it to the buyer.
Medina then went in to the kitchen where he could overhear
everything that was said by Rodarte and Cruz. Cruz testified that
he therefore had to do "a good job of sal esmanship.” According to
Cruz, Medina returned to his hone later in the day and retrieved
all of the noney fromthe sale

SUFFI Cl ENCY OF EVI DENCE -- ENTRAPMENT

Cruz contends that the governnent failed to establish beyond
a reasonable doubt that he was not entrapped by Medina. The
standard of reviewin a case where the jury rejected the entrapnent
defense is the sane as a traditional sufficiency issue -- view ng
the evidence in the |ight nost favorable to the governnent, could
a reasonabl e jury have concl uded beyond a reasonabl e doubt that the
def endant was predi sposed to commt the offense. United States v.
Johnson, 872 F.2d 612, 621 (5th Cr. 1989).

To make out an entrapnent defense, a defendant nust "nake a
prima facie show ng that governnent conduct created a substanti al
risk that an of fense woul d be conmtted by a person other than one
ready to commt it." United States v. Hudson, 982 F.2d 160, 162
(5th CGr.), cert. denied, 114 S.Ct. 100 (1993) (internal quotations

and citations omtted). If the defendant nekes a prima facie



showi ng, "the burden shifts to the governnent to prove beyond a
reasonabl e doubt that the defendant was disposed to commt the
crimnal act prior to first bei ng approached by governnent agents."
ld. (citation and internal quotations omtted).

Cruz contends that his testinony concerning Medina's role in
the offense net his prima facie burden of establishing that he was
entrapped. He further contends that the governnent, in failing to
call Medina or otherwi se affirmatively contradict Cruz's versi on of
the facts, did not neet their burden to establish Cruz's
predi sposition. W disagree. First, the evidence reflected that
Cruz was a willing and enthusiastic participant in the sales
transaction. United States v. Mira, 994 F. 2d 1129, 1137 (5th Cr
1993) (based on defendant's wlling participation in a drug
transaction, jury could reject his testinony that he was entrapped
and find beyond a reasonabl e doubt a predisposition to commt the
crinme). Further, the jury was entitled to disbelieve Cruz's
testi nony concerni ng Medina' s behavi or even though Medi na was not
called as a witness by the governnent. See Mora, 994 F.2d at 1137
(jury was entitled to disbelieve the defendants' description of the
i nformant's behavi or although the governnent did not introduce any
evidence directly contradicting their story about the informant's
threats.)

W find no nmerit in Cruz's argunent that the evidence was
insufficient to allowthe jury to reject his entrapnent defense.

DOUBLE JEOPARDY

Cruz's three prior felony convictions were used to support the



predi cate 8§ 922(g) offense (felon in possession of a firearm, to
support the inposition of the mandatory m ni num penalty under 8§
924(e), and to increase his offense |evel under the guidelines
pursuant to U.S.S.G 8§ 4Bl1.4, which he argues results in a double
j eopardy viol ation.

Cruz's double jeopardy argunent is wthout merit.
"Consideration of the sane felony to convict under section 922(9)
and to enhance punishnent under section 924(e)(1l) is neither a
doubl e prosecution nor a doubl e puni shnent” and does not inplicate
t he Doubl e Jeopardy Cl ause. United States v. Wall ace, 889 F. 2d 580,
584 (5th Cr. 1989), cert. denied, 497 U S. 1006 (1990). Further,
Cruz cannot conpl ai n because his offense | evel was i ncreased based
on his prior crimnal history. See United States v. Doucette, 979
F.2d 1042, 1046-47 (5th Cr. 1992)(rejecting the defendant's
contention that an upward departure fromthe fifteen-year m ni mum
sentence under 8 924(e) based on the defendant's prior crim nal
history is a violation of double |eopardy). Cruz's argunent
concerning a doubl e enhancenent under 8§ 924(e) and the guidelines
provision is based on a m staken prem se. Section 924(e) sets
forth the statutory mnimumif its conditions are net. Section
4B1.4 is the guideline that inplenents that provision. Cruz's
sentence was not "enhanced" pursuant to both provisions. The
district court sentenced Cruz to the mninum allowed under the
properly cal cul ated gui deline range.

CRUEL AND UNUSUAL PUNI SHMENT

Cruz argues that the inposition of the 235-nonth penalty for



the isolated sale of a legal weapon was cruel and unusual
puni shment. Curz argues that the sentence should be reviewed in
light of the evolving standards of decency in this society.

The scope of review of an Ei ghth Anendnent challenge to the
severity of a sentence is narrow. See United States v. Sullivan,
895 F. 2d 1030, 1031 (5th Gr.), cert. denied, 498 U S. 877 (1990).
"Revi ew ng courts...should grant substantial deference to the broad
authority that |egislatures necessarily possess in determ ning the
types and limts of punishnents for crinmes, as well as to the
discretion that trial courts possess in sentencing convicted
crimnals.” I1d. at 1031-32. "“[I]n applying the Ei ghth Amendnent
the appellate court decides only whet her the sentence under review
is wthin constitutional limts." ld. at 1032. An enhanced
sentence based on a defendant's prior convictions is not
di sproportionately severe if the "sentence was directly related to
the gravity of [the defendant's] crimnal history."” United States
v. Prudhone, 13 F.3d 147, 150 (5th Cr.), cert. denied, 114 S . C
1866 (1994). A sentence inposed within the guideline range, is a
"a persuasive indication that it is not grossly disproportionate.™
ld. (footnote and citation omtted).

The district court inposed the m ni num gui deline sentence of
235 nont hs al though it could have i nposed a sentence of 293 nonths
under the quidelines. See, U S.S.G Sentencing Table. The
i nposition of the 235-nonth sentence was within the guideline range
and did not constitute the inposition of cruel and unusual

puni shnment in violation of the Ei ghth Arendnent. See Prudhone, 13



F.3d at 150 (upholding 288 nonth sentence inposed pursuant to 8§
924(e) and § 4B1.4).

CONCLUSI ON
For the foregoing reasons, we AFFIRM Cruz's conviction and

sent ence.



