UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-20144
Summary Cal endar

IN THE MATTER OF: Donal d E. Jones and
Ei |l een V. Jones.

Debt or .
Donald E. Jones and Eileen V. Jones,
Appel | ee,
VERSUS
Davi d Askanase, Chapter 7 Trustee,
Appel | ant.

Appeal fromthe United States Bankruptcy Court
For the Southern District of Texas

(CA- H 93- 02656)

(Sept enber 16, 1994)
Before KING JOLLY, and DeMOSS, Circuit Judges:

PER CURI AM *

Backgr ound

In May 1984, Donald E. Jones and Eileen V. Jones ("Debtors")

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



filed a Joint Petition for Chapter 11 Reorganization with the

Bankruptcy Court in the Southern District of Texas ("bankruptcy

court"). On June 5, 1984, the Debtors filed their initial
statenment of liabilities and assets which itemzed an office
buil ding as being one of their assets. On June 8 an insurance

bi nder was issued covering "office contents" for the anount of
$110, 000. 00 as an addendumto a policy on the office buil di ng which
(i) covered the building itself in the anmount of $175, 000, and (ii)
whi ch had been issued pre-petition. On July 4, 1984, the office
buil ding and contents were severely damaged by a fire. The fire
insurance carrier initially denied liability on the policy on the
grounds that the fire had been intentionally set. Debtors clained
the entire proceeds payabl e under the terns of the of the policy in
the anmount of $275, 000. The fire insurance carrier filed an
adversary proceeding with the bankruptcy court to determne its
liability under the policy. The insurance carrier settled with the
first nortgage hol der on the office building by payi ng the nortgage
hol der $125,000 and taking an assignnment of the first nortgage
lien. Utimtely, Debtors filed a Mdtion to Conprom se Controversy
with the insurance carrier on the basis that the insurance carrier
woul d pay Debtors the sumof $120,000 and rel ease Debtors from any
of their obligation on the first Iien note which had been assi gned
to the insurance carrier. In this notion the Debtors asserted that
t he settlenment would be, "In the best interests of the Debtors, the
estate of the Debtors, and the creditors of that estate.” Nothing

in the Motion to Conprom se Controversy said anyt hi ng about any of



the "office contents" being owned by the Debtors in any capacity
other than as Debtors in possession of the Chapter 11 estate.

On Cctober 4, 1987, the bankruptcy court entered an order
approving the settlenent with the fire insurance carrier and added
thereto a hand witten provision that required the Debtors to
deposit the insurance proceeds in interest bearing accounts of not
nore t han $100, 000 per bank and requiring the Debtors to not expend
such funds, or any part thereof, wthout further order of the
court. Subsequently, the Debtors presented various plans of
reorgani zati on whi ch were not approved, but in their First Amended
Di sclosure Statement the Debtors listed the two certificates of
deposits containing fire insurance proceeds as being part of the
non-exenpt assets of the estate of the Debtors. Later, the
proceedi ng was converted to a Chapter 7 proceeding and a Trustee
was appoi nted. The Trustee di scovered that the Debtors had pl edged
the certificates of deposit, which contained the insurance
settlenent proceeds, as security for loans namde to them in
connection with a business which they started after the filing of
the original Chapter 11 proceeding. The principal creditor of the
estate filed a notion to hold Debtors in contenpt for the pl edging
of these certificates of deposit. After a hearing, the bankruptcy
court concluded: "Such pledges were nmade wthout Notice to
creditors and without authority of this Court and were not nade in
the ordinary course of business of the Debtor." Additionally, the
bankruptcy court found: "Such CDs were (are) property of the

estate, in whole or in part, and are subject in part, to a clai mof



the lien of [the principal lien holder]." Shortly thereafter the
Debtors fil ed an adversary proceedi ng agai nst the Chapter 7 Trustee
to prevent the Trustee fromattenpting to recover the certificates
of deposit. Additionally, the Trustee filed an adversary
proceedi ng to avoid the unauthorized post-petition incunbrance of
the certificates of deposit. The largest certificate of deposit
containing insurance settlenent proceeds was deposited into the
registry of the court because of concern about the sol vency of the
bank which had issued that certificate.

In the | ast two adversary proceedi ngs descri bed, the Debtors,
for the first time took the position that the insurance proceeds
placed in the two certificates of deposit actually bel onged to t hem
individually and were not part of the bankruptcy estate of the
Debt ors because in the interval between filing of their original
Chapter 11 proceeding and the office building fire in question
t hey borrowed $18,000 from another bank and used those funds to
purchase office supplies and equi pnent which were in the building
when it was damaged by fire. Resol ution of these adversary
proceedi ngs dragged out over sone period of tine, but finally the
Trustee filed a Motion to Approve the Conprom se of the Controversy
wor ked out between the Trustee and the principal |ien holder.
Under the terns of this conprom se, the sum of $125, 000 woul d be
released to the Trustee (such sum consisting of the original
$90, 000 certificate of deposit and all interest accrued thereon
which was then in the registry of the U S. Court, and the sum of

$6,735 out of the second certificate of deposit containing



i nsurance proceeds) and t he bal ance of the i nsurance proceeds funds
in the second certificate of deposit would be turned over to the
principal lien clainmnt. In approving such conprom se, the
bankruptcy court nmade an express finding as follows:

2. The noney which the Trustee is to

recover from the registry of the court

and from Fidelity National Bank is

property of the estate.

The Debtors appealed the Oder of the bankruptcy court
approving the conpromse to the district court. In reversing the
bankruptcy Court, the district court held:

Whet her the insurance proceeds are
property of the estate is a question
of | aw based generally on a factua
i nquiry;

And t hen concl uded:

The conpelling basis that the
Debtors were denied the relief
sought, is the fact that the Debtors
| ost credibility with the bankruptcy
court. Wiile this may bear upon a
factual dispute before the court, it
does not control on questions of
I aw.

The Trustee duly perfected his appeal to this Court. W
REVERSE t he di strict court and REI NSTATE and AFFI RMt he judgnent of
t he bankruptcy court.

Opi ni on

Federal Rule of Bankruptcy Procedure 8013 prescribes the
standard that a district court enploys in review ng a bankruptcy
court's finding of fact. It provides in relevant part:

Fi ndi ngs of fact, whether based on
oral or docunentary evidence, shal
not be set aside unless clearly
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erroneous and due regard shall be
given to the opportunity of the
bankruptcy court to judge the
credibility of the w tnesses.
When reviewing a bankruptcy court's decision in a "core
proceeding," a district court functions as an appellate court and
applies the sane standard of review applied in a federal appellate

court. Inthe Matter of Hi pp, 895 F. 2d 1503, 1517 (5th Gr. 1990.)

The determ nation of whether or not property constituted an asset
of the bankruptcy estate and what |iens were applicable thereto,
are clearly "core proceedings" in our judgnent. See 28 U S.C
157(b)(2). The district court should have applied the "clearly
erroneous"” test to the bankruptcy court's finding of fact that the
i nsurance proceeds were assets of the estate. W see nothing in
the district court's judgnent or nenorandum which woul d indicate
that the district court applied the "clearly erroneous" test. To
the contrary, by characterizing the issue as "a question of [|aw'
and declining to give the bankruptcy court the benefit of
credibility assessnents, we think the district court applied a
standard of de novo review. In so doing, we think the district
court erred.

We have carefully reviewed the briefs, the record excerpts,
and relevant portions of the record itself. W are unable to
conclude that the bankruptcy court's finding, that the insurance
proceeds were an asset of the estate, was clearly erroneous for the
foll ow ng reasons:

1. The insurance binder covering "office contents" was

attached to an i nsurance policy which covered a buil di ng
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whi ch was clearly an asset of the bankruptcy estate; and
such policy had been issued prior to the initial Chapter
11 Petition and woul d have cl early becone an asset of the
bankruptcy estate. |If Debtors truly intended to insure
"of fice contents" which were acquired post-petition, they
coul d and shoul d have done that insuring in an entirely
separate policy;

Numer ous pl eadings filed by the Debtors in their Chapter
11 proceedi ng recogni ze that the fire i nsurance proceeds
were an asset of the bankruptcy estate;

The del ay of several years by the Debtors in asserting,
for the first time, their contention that the insurance
proceeds covered "office contents"” not belonging to the
bankruptcy estate, clearly raises a credibility factor
whi ch t he bankruptcy court was entitled to consider; and
G ven the bankruptcy court's long famliarity with these
Debtors and their prior actions, which were inconsi stent
wth their responsibilities as Debtors in possession
under a Chapter 11 proceeding, we think the deference
requi red under Bankruptcy Rule 8013 for the bankruptcy
court's assessnment of the credibility of witnesses is

clearly applicable in this case.

Accordingly, the judgnent of the district court is REVERSED

AFFI RVED.

judgnent of the bankruptcy court is REINSTATED and
See Inre Matter of Webb, 954 F.2d 1102 (5th Cr. 1992.)
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