IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20139

Summary Cal endar

JERRY WAYNE W GFALL,
Peti ti oner- Appel | ant,
V.
WAYNE SCOTT, Director
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 93-1351)

(Cct ober 26, 1994)
Before KING JOLLY and DeMOSS, Circuit Judges.
PER CURI AM *

Jerry Wayne Wgfall, proceeding pro se, appeals the district
court's denial of his petition for a wit of habeas corpus.
Specifically, Wgfall raises two argunents in support of his
petition: (1) there was insufficient evidence to support his

conviction for aggravated robbery; and (2) his Sixth Arendnent

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



rights were violated because his trial counsel was ineffective.
We reject both argunents and affirmthe judgnent of the district

court.

| . PROCEDURAL POSTURE

On June 9, 1986, after conducting a bench trial, a Texas
state trial judge found Wgfall guilty of aggravated robbery and
sentenced himto 50 years in prison. See TeEx. PENaL CODE ANN. 8§
29. 03 (defining aggravated robbery). Hi s conviction was affirned
by the Texas Court of Appeals for the Fourteenth District on
April 2, 1987. On June 1, 1987, the Texas Court of Crim nal
Appeal s refused Wgfall's petition for discretionary review on
grounds that it was filed in an untinely manner.

Wgfall then filed three petitions for a wit of habeas
corpus in the Texas courts, all of which were denied w thout

witten opinion. Ex Parte Wqgfall, No. 10,870-02 (Tex. Crim

App. June 21, 1989); No. 10,870-03 (Tex. Crim App. Feb. 28,
1990); and 10,870-04 (Tex. Crim App. Feb. 3, 1993). Wgfall
next sought a wit of habeas corpus fromthe federal district
court, which denied his petition on the nerits in an unpublished

menmorandum Wgfall v. Collins, No. H93-1351 (S.D. Tex. Jan.

13, 1994). On March 2, 1994, the district court granted
Wgfall's request for a certificate of probable cause to appeal

to this court.



1. FACTUAL BACKGROUND
In the early evening hours of February 8, 1986, Sandra
MM Il an exited a Saf eway grocery store with a friend and began
wal king to her car. Along the way, she was approached by

Wgfall, who asked her if she had seen a woman with a baby.

McM | | an answered "no," and began to get into her car. As
McM |l an was preparing to cl ose her door, Wgfall grabbed her arm
and jerked her out of the car. Wgfall then threw McMI | an
agai nst the car and punched her in the face, breaking her jaw
Wgfall attenpted to drive McM Il an's car away, but could
not figure out howto put the car in reverse. An off-duty police
of ficer, Johnny MFarland, heard the commpti on and approached the
car. Wgfall exited the car and began running towards a grassy
area. Shortly thereafter, Oficer MFarland apprehended W gfall

and pl aced hi munder arrest.

I11. ANALYSIS
Wgfall raises two points of error on appeal. First, he
clains that there was insufficient evidence to support his
conviction for aggravated robbery. Second, he argues that his
trial counsel was constitutionally ineffective. As a prelimnary
matter, we note that because Wgfall is proceeding pro se, we
shal |l construe his argunents nore |liberally than we would if he

was represented by counsel. Hughes v. Rowe, 449 U S. 5, 9 (1980)




(per curian); Securities and Exch. Commin v. AMX, Int'l, Inc., 7

F.3d 71, 75 (5th Gr. 1993).

A.  Sufficiency of the Evidence.

In reviewi ng a habeas petitioner's claimof insufficient
evi dence, the review ng court nust ask whether, view ng the
evidence in the |ight nost favorable to the verdict, any rational
trier of fact could have found the el enents of the crinme to have

been proved beyond a reasonabl e doubt. Jackson v. Virginia, 443

U S 319 (1989); Callins v. Collins, 998 F.2d 269, 276 (5th Gr.
1993), cert. denied, 114 S. C. 1127 (1994). |If a state

appel l ate court has conducted a thoughtful review of the
evi dence, we give great deference to its determnation as to

sufficiency. Callins, 998 F.2d at 276; Porretto v. Stalder, 834

F.2d 461, 467 (5th Gr. 1987); Parker v. Procunier, 763 F.2d 665,

666 (5th Cir.), cert. denied, 474 U S. 855 (1985).

Wgfall contends that no rational trier of fact could have
found himguilty of aggravated robbery because the state failed
to prove, beyond a reasonable doubt, that McM Il an suffered
"serious bodily injury" as required by the Texas aggravated
robbery statute. Tex. PENaL CoDE ANN. 8§ 29.03. "Serious bodily
injury" is defined in the Texas Penal Code as "bodily injury that
creates a substantial risk of death, serious pernmanent
di sfigurenent, or protracted |loss or inpairnment of the function
of any bodily nenber or organ."” Tex. PENAL CobE ANN. 8§ 1.07(34)

(current version at 8§ 1.07(46)).



The testinony at trial as to the nature and extent of
MMIlan's injuries came primarily fromMMIIlan herself.! She
testified that after the incident, she was taken to the hospital
energency room where she underwent surgery to wire her jaw shut.
MM I lan further testified that her jaw remained wred for four
weeks, during which tinme she could not eat solid food or speak
very well. Once the wires in her jaw were renoved, MM || an
spent an additional two weeks wearing renovabl e "bands" to help
heal her jaw, during which period she could only eat soft food.

There is no evidence in the record that MMl lan's injury
i nvol ved a "substantial risk of death" or "serious pernmanent
disfigurenent." |1d. Thus, the only possible evidentiary basis
to support Wgfall's conviction for aggravated robbery is that
the injury inflicted upon MM Il an caused a "protracted | oss or
i npai rment of the function[] of [a] bodily nenber or organ.” 1d.
MM Il an testified that she could not eat solid foods for six
weeks nor speak normally for four weeks. This testinony
undoubtedly indicates that McM |l an suffered an "inpairnent of
the function" of the jaw, a "bodily nenber." The questi on,
therefore, is whether having one's jaw wired shut for four weeks,

plus wearing a jaw "brace" for an additional two weeks

! There was al so conclusory testinony by Oficer MFarl and,
who stated that McM Il an was "in pain" when he arrived on the
scene and that he while he did not know that her jaw was broken,
he "knew she sustained an injury to her nouth.” In addition,
Sergeant WIliam Waver testified that when he arrived on the
scene, McMIllan "was in a great deal of pain."
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constitutes sufficiently "protracted” inpairnent to satisfy the
Texas statutory definition of "serious bodily injury.”

The Texas cases regarding protracted inpairnent, although
certainly no nodel of clarity or consistency, indicate that
MM Illan's injury constitutes sufficiently "protracted"

i npai rment. For exanple, in Brown v. State, 605 S.W2d 572 (Tex.

Crim App. 1980), the Texas Court of Crimnal Appeals held that a
broken nose constituted sufficient "serious bodily injury" to
support an aggravated rape conviction because absent nedical
intervention, the injury would have caused per nanent

di sfigurenent and inpairnent of function. |d. at 575; see also

More v. State, 802 S.W2d 367, 369-70 (Tex. App.--Dallas 1990,

pet. ref'd) (noting that the injury as inflicted is the

determ native factor, wthout regard to subsequent nedica
intervention). |In the present case, it was reasonable for the
jury to infer that McMI | an woul d have suffered pernanent

di sfigurenent and inpairnent of the function of her jaw had she
not undergone surgery. Contrary to Wgfall's assertion, such an
inference is within the common knowl edge of nobst jurors; thus,
expert nedical testinobny was not necessary for the state to carry

its burden. See Carter v. State, 678 S.W2d 155, 157 (Tex.

App. - - Beaunont 1984, no pet.) (noting that state does not have to
use expert nedical testinony to prove serious bodily injury
"where the injury and its effects are obvious.").

Furthernore, in Pitts v. State, 742 S.W2d 420 (Tex. App.--

Dal |l as 1987, pet. ref'd), the Texas Court of Appeals concl uded



t hat broken facial bones and a broken jaw that was wired shut for
ei ght weeks was reasonably considered to be a "serious bodily
injury" for purposes of aggravated assault. |1d. at 421-22.

| ndeed, a broken finger which was still stiff three and one-half
nonths after the victimwas attacked has been held to be
"protracted inpairnment" sufficient to support a conviction for

aggravated assault. Allen v. State, 736 S.W2d 225, 227 (Tex.

App.-- Corpus Christi 1987, pet. ref'd).

The Texas Court of Appeals presunmably considered these
precedents in arriving at its determ nation that "the six-week
loss of a jaw, wired shut, constitutes protracted inpairnment."?

Waqafall v. State, No. Bl14-86-443-CR (Tex. Ct. App. April 2,

1987). Respecting the state court's superior know edge of its
own | aws, we owe the determ nation by the Texas Court of Appeals
on this matter great deference. Callins, 998 F.2d at 276;
Porretto, 834 F.2d at 467; Parker, 763 F.2d at 666. Granting
such deference and view ng the evidence in the |ight nost
favorable to the verdict, we conclude that there was sufficient
evidence fromwhich a rational jury could find, beyond a
reasonabl e doubt, that McM Il an suffered protracted inpairnent of
her jaw. Hence, Wgfall's conviction for aggravated robbery nust

st and.

2 Wiile the Texas Court of Appeals stated that McMIlan's
jaw was wired shut for six weeks, the record reveals that the jaw
actually was wired shut for four weeks, followed by a two week
period in which MM Il an had to wear renovable braces. This
di screpancy, however, does not alter our concl usion.
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B. Ineffective Assistance of Counsel.

Wgfall contends that his Sixth Anendnent right to the
effective assi stance of counsel was viol ated because his trial
counsel: (1) failed adequately to argue to the jury that the
state had not proved the elenent of serious bodily injury; (2)
failed to nove for a directed verdict; (3) failed to subpoena the
physi ci ans who treated McMIlan's injury; (4) failed to cross-
exam ne McM Il an or Sergeant Waver; and (5) failed to ask for a
conti nuance after the state enhanced Wgfall's indictnent to
charge the nore serious offense of aggravated robbery.

The standard for assessing the effectiveness of counsel was

announced in Strickland v. WAshington, 466 U. S. 668 (1984).

Strickland requires the defendant to prove two things: (1)
counsel 's performance was deficient under an objective standard
of reasonabl eness, id. at 687-88, and (2) that "there is a
reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceeding woul d have been different."
Id. at 694. \When assessi ng whether an attorney's performance was
deficient, we "nust indulge a strong presunption that counsel's
conduct falls within the wi de range of reasonabl e professional

assistance." 1d. at 689; Andrews v. Collins, 21 F.3d 612, 621

(5th Gr. 1994). The defendant, noreover, may not sinply allege
but nust "affirmatively prove" prejudice, which neans "t hat
counsel's errors were so serious as to deprive the defendant of a

fair trial, a trial whose result is reliable.” Strickland, 466




US at 693, 687; Lockart v. Fretwell, 113 S. C. 838, 842

(1993).

Wgfall contends that his trial counsel was deficient for
failing to adequately argue that McM Il an did not suffer a
serious bodily injury or to nove for a directed verdict due to
the |l ack of such evidence. These contentions are w thout nerit
because we have concluded that there was sufficient evidence to
support Wgfall's conviction. Thus, counsel's failure to fully
devel op this argunent or nove for directed verdict on this basis
was obj ectively reasonable. Accordingly, Wgfall cannot

denonstrate deficiency under Strickl and.

Wgfall next argues that his counsel's failure to subpoena
t he physicians who treated McM Il an constituted ineffective
assi stance. Specifically, he contends that his trial counsel had
an obligation to elicit testinony fromthese physicians regarding
the nature and extent of McMIllan's injuries, testinony which
Wgfall hypothesizes woul d have revealed that McM Il an did not
suffer froma serious bodily injury. First, Wgfall's counsel
may have opted not to call these physicians because he surm sed
that their testinony may have danmaged, not strengthened,
Wgfall's case. It would not be unreasonable for Wgfall's
counsel to conclude that a physician who wires a patient's nouth
shut for four weeks would testify that his patient suffered from
a serious bodily injury. Thus, Wgfall has not overcone the
strong presunption that counsel's decision not to call a wtness

was an objectively reasonable sound trial strategy. Mirray v.



Magqgi o, 736 F.2d 279, 282 (5th CGr. 1984); see also Strickland,

466 U.S. at 690-91 (noting that reasonabl e strategic decisions do
not constitute defective performance). Second, Wgfall offers no
evi dence to support his specul ative assertion that the testinony
of these physicians woul d have been favorable to him Wt hout
affirmative proof that such testinony woul d have been favorabl e,
Wgfall has failed to affirmatively prove that failure to cal

t hese physicians prejudiced the outcone of his trial. Ross v.

Estelle, 694 F.2d 1008, 1011 (5th Gr. 1983); see also Lockhart
v. McCotter, 782 F.2d 1275, 1282 (5th Cir.) (noting that

specul ative assertions about testinony of uncalled w tnesses nust
be approached with great caution), cert. denied, 479 U S. 1030
(1987).

Wgfall further asserts that his trial counsel was
i neffective because he did not cross-examine MM ||l an or Sergeant
Weaver. In particular, Wgfall maintains that had these
i ndi vi dual s been cross-exam ned, they would have nore fully
reveal ed the extent of McMIlan's injury, which, in turn, could
have caused the jury to entertain a reasonable doubt as to
whet her McM | lan suffered serious bodily injury. Again, we note
that Wgfall has not overcone the presunption that the decision
not to cross-exam ne these witnesses was sound trial strategy.
Ri gorous cross-exam nation of the victimin an attenpt to garner
an adm ssion that her injury was not serious may well have
backfired. Likew se, the decision not to cross-exam ne Sergeant

Weaver, who nerely testified that McMIlan "was in a great deal
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of pain," may reasonably have been considered unlikely to elicit
favorabl e evidence. Even assum ng, arguendo, that Wgfall's
counsel was deficient for failing to cross-exam ne these

W t nesses, he has not offered any evidence to denonstrate that
this failure altered the outcone of his trial, and his
unsupported speculation is insufficient to satisfy the prejudice

prong of Strickl and.

Wgfall next asserts that his counsel was ineffective for
failing to request a continuance upon |earning that the state
i ntended to enhance Wgfall's indictnent fromsinple to
aggravat ed robbery. Specifically, Wgfall contends that, had a
conti nuance been granted, it would have provided his counsel
enough tinme to investigate and successfully challenge the
adm ssion into evidence a 1975 burglary conviction which was used
for sentenci ng enhancenent purposes. Wgfall contends that,
given extra tine, his counsel could have discovered that the
i ndi ctment underlying the 1975 burglary conviction was defective
because it failed to nention the requisite nental state for
burglary. Thus, Wgfall asserts, the underlying indictnent was
faulty and, if counsel had known of this defect, the extraneous
of fense coul d not have been used for enhancenent purposes. Qur
review of the 1975 burglary indictnent, however, reveals no such
defect. The indictnent states that "on April 17, 1975, [Wgfall]
did then and there unlawfully with intent to conmt theft, enter
a habitation not then open to the public. . . . wthout the

effective consent of the conplainant." (enphasis added). This
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i ndictment therefore contains proper reference to all of the
requi site elenents of burglary under the Texas Penal Code, which
states, "A person commts an offense if, without the effective
consent of the owner, he . . . enters a habitation, or a building
(or any portion of a building) not then open to the public, with
intent to commit a felony or theft . . . ." Tex. PeNaL CooE ANN. 8
30.02(a) (enphasis added). Because the indictnent is valid, it
was not deficient performance for Wgfall's counsel to determ ne
that a continuance would not assist his client. Thus, Wgfall
has not nmet his burden of proving deficient performance, and this
contention is without nerit. Furthernore, we note that Wgfall
has proffered no evidence to show that, had a conti nuance been
asked for and granted, his counsel would have di scovered any

i nformati on which would have altered the outcome of his trial.
Accordingly, Wgfall has also failed to bear his burden of

proving that the all eged defect was prejudicial.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM
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