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Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Ray E. Garcia, a letter carrier for the United States Postal
Service ("the Postal Service") appeals the district court's summary
judgnent on his claimagainst the National Association of Letter
Carriers, AFL-CIO and the National Association of Letter Carriers,
AFL-CI O Local 283 ("the Union") for breach of its duty of fair

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



representation under 8 301 of the Labor Managenment Rel ations Act,
29 U.S.C. 8 185 (1988). W affirm
I

The Postal Service renoved Garcia from his position as a
letter carrier based on charges that he had deviated fromhis route
W t hout authorization, failed to tinely report an accident, and
filed a fraudulent injury claim Pursuant to a collective
bar gai ni ng agreenent between the Union and the Postal Service, the
Union, through its representative Raul M Ayala, filed a grievance
chal l enging Garcia's renoval and seeking reinstatenent with back
pay. After losing at all three stages of the grievance procedure,
t he Uni on appealed Garcia's grievance to arbitration.?

During the arbitration hearing, Ayala nmade an opening
statenent outlining several reasons why Garcia's grievance should
be upheld. Ayala presented supporting testinony of Garcia and a
uni on steward. Ayal a al so cross-exam ned each of the Postal
Service witnesses. Although the Postal Service's representative
made a cl osing statenent sunmarizing its argunents, Ayal a i nforned
the arbitrator that he planned to submt a post-hearing brief
i nst ead.

Ayal a failed to submt the post-hearing brief by the deadline,
claimng that he erroneously placed Garcia's grievance in a stack
of closed files and forgot to wite the brief. Approxinmately one
week after the deadline passed, the arbitrator asked the Postal

Service representative about the overdue brief. The arbitrator

1 Ayal a represented Garcia in the first two steps of the three-step
grievance process and at the arbitration hearing.



also called the Union Hall to | ocate the brief. However, Ayala did
not learn of the arbitrator's inquiries until approximtely three
weeks | ater. Ayala believed that by thenit was too late to subm t
the brief. The arbitrator had in fact closed the hearing the day
he called the Union Hall, alnost two weeks before Ayala ever
recei ved the nessages.

In his twenty-one-page decision, the arbitrator reviewed the
position of the Union at the arbitration proceeding and the
argunents Ayala nmade during the grievance procedure. The
arbitrator, after pointing out that his findings depended on the
W tnesses' credibility, found that the enployer's charge that
Garcia deviated from his route was substantiated by eyew tness
testinony that Garcia had not rebutted. The arbitrator also found
that the evidence established that Garcia attenpted to use a
doctor's report to claimthat he was totally disabl ed although the
doctor had told himhe could work under limted conditions. The
arbitrator further found that the Postal Service | acked just cause
for charging Garcia for failing to make a tinely report of an
acci dent. The arbitrator concluded that Garcia's infractions

while "very serious,"” were insufficient tojustify the di scharge of
an enpl oyee with twenty-six years of seniority. He also concl uded,
however, that Garcia's infractions were sufficient to warrant a
deni al of back pay.

Garcia brought an action against the Union, claimng that
Ayal a's failure to file the post-hearing brief constituted a breach

of the Union's duty of fair representation, resulting in Garcia's
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loss of $32,147 in back pay and other wundeterm ned enployee
benefits. The district court granted the Union's notion for

summary judgnent and dism ssed the conplaint. Garcia appeal s.

I
Garcia argues that the district court erroneously granted the
Union's notion for sunmary judgnent. In an appeal from summary
j udgnent, we reviewthe record de novo, applying the sane standard
as the district court. Garcia v. EIf Atochem N. A, 28 F.3d 446
449 (5th Gr. 1994). We " indul ge every reasonabl e i nference from

[the] facts in favor of the party opposing the notion. Powers v.
Nassau Devel opnent Corp., 753 F.2d 457, 462 (5th Cr. 1985)
(quoting Hall v. Dianond M Co., 732 F.2d 1246, 1249-50 (5th Cr

1984)). "Summary judgnent is proper if the novant denonstrates
that there is an absence of genuine issues of material fact."
Duckett v. City of Cedar Park, 950 F.2d 272, 276 (5th Cr. 1992)
(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247-48, 106
S. CG. 2505, 2510, 91 L. Ed. 2d 202 (1986)). The burden then
shifts to the nonnovant to "direct the court's attention to
evidence in the record sufficient to establish that there is a
genui ne issue of material fact for trial." |Id. "An issue is not
genui ne when there i s nothing nore than " sone netaphysi cal doubt as
to the material facts.'" Scallan v. Duriron Co., 11 F.3d 1249,
1251 (5th Cr. 1994) (quoting Matsushita Elec. Indus. Corp. V.
Zenith Radio Corp., 475 U. S. 574, 586, 106 S. . 1348, 1356, 89 L.

Ed. 2d. 538 (1986)).



A union has a duty to provide fair representation to its
menbers when enforcing a coll ective bargai ni ng agreenent. Vaca v.
Si pes, 386 U.S. 171, 177, 87 S. C. 903, 909-10, 17 L. Ed. 2d 842
(1967). A breach of the duty of fair representation occurs "only
when a union's conduct toward a nenber of the collective bargaini ng
unit is arbitrary, discrimnatory, or in bad faith." 1d. at 190,
87 S. Ct. at 916. A union does not breach its duty when its

representation of an enployee is "less than enthusiastic" or "not

perfect,"” or when the union's conduct anounts to "sinple negligence
or a mstake in judgnent." Landry v. The Cooper/T. Smth
St evedoring Co., 880 F.2d 846, 852 (5th Cr. 1989). "The critical
gquestion is whether a union's conduct . . . underm ned t he fairness
and integrity of the grievance process." |d. Courts nust al so
consi der whether "there is a substantial reason to believe that a
uni on breach of duty contributed to the erroneous outcone of the
contractual proceedings.” H nes v. Anchor Mdtor Freight, Inc., 424
U S 554, 568, 96 S. C. 1048, 1058, 47 L. Ed. 2d 231 (1976).
Garcia argues that he raised a genuine issue of material fact
regardi ng whet her the Union breached its duty. W decline to nake
that determ nation because we hold that, regardless of the
exi stence of any breach, Garcia's summary judgnent evidence does
not establish a genuine issue of material fact as to whether the

Union's failure to file the brief contributed to the allegedly

erroneous outconme of the arbitration proceeding.?2 Garcia does not

2 In fact, Garcia only inplicitly argues that the outcone of the

arbitration proceeding was erroneous and states no grounds to support this
inmplicit contention.
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point to any facts to denonstrate that w thout the post-hearing
brief the arbitrator failed to consider certain argunents put forth
orally during the hearing or that the arbitrator m sapplied the
|aw. Garcia does not delineate any new argunents not presented at
the hearing that if comunicated to the arbitrator would have
underm ned the arbitrator's findings.? Garcia also does not
suggest how the brief could have enhanced his «credibility.
Garcia' s only argunent is that the arbitrator's inquiries regarding
t he whereabouts of the brief inply that the arbitrator nust have
t hought the brief was inportant, which in turn inplies that the
failure to file the brief affected the outcone of the arbitration
proceedi ng. Although all inferences are to be viewed in the |ight
nost favorable to the nonnovant, these inferences nust be
reasonable. See Powers, 753 F.2d at 462. Garcia's attenpt to draw

one questionabl e i nference from anot her does not suffice to create

8 Garcia argues that the followi ng |anguage in the arbitrator's

deci si on shows that the Union failed to nake an argunment on Garcia' s behal f that
m ght have affected the arbitrator's finding on the deviation charge:
[Garcia's] nost |ogical possible argunment [to rebut the eyew tness
report that he deviated fromhis route], nanely that the nail vol une
was of such nmagnitude that he could not have deviated for |unch and
conplete his route on time, was not nmade on his behalf.
Unfortunately from this stand point Saturday is normally a very
light day on his route as evidenced by the tinme of his departure
fromthe T. W House Station
Record on Appeal, vol. 1, at 293. However, failing to raise the argunment in a
post-hearing brief clearly did not affect the outcone of the arbitration because
the arbitrator considered and rejected it in his opinion
Wth the advantage of hindsight, Garcia also suggests that Ayala could have
argued that: (1) Garcia had never been on sick | eave before this instance; (2)
the supervisor nmay not have allowed Garcia to perform light duty anyway
consi dering the tension between them and (3) Garcia's pain was so severe that
he in good faith believed that he could not work at all. However, nothing in the
sunmary judgnent record suggests that these argunments woul d have changed the
arbitrator's conclusion that Garcia misrepresented his condition. In fact,
Garcia admitted that the doctor told himhe would still be able to do I'i ght work
and that he did not tell his supervisor what the doctor had said. The arbitrator
wi t hhel d back pay because of Garcia's deception, not because Garcia failed to
explain his notives.
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a genui ne issue of material fact. The arbitrator's inquiries about
the brief raise at best only a "netaphysical doubt" as to whether
the union's all eged breach affected the outcone of the arbitration.
See Scal lan, 11 F.3d at 1251.

11

For the foregoing reasons, we AFFIRM



