IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20129
Summary Cal endar

ROSA HERNANDEZ,
Pl ai ntiff-Appellant,

ver sus

DALE ALLEN PEDERSEN, ET AL.,
Def endant s,

NEW YORK UNDERWRI TERS | NSURANCE CO.,
HARTFORD UNDERWRI TERS | NSURANCE CO. and
HARTFORD CASUALTY | NSURANCE CO. ,
Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas
(CA- H 92- 395)

(Novenber 4, 1994)

Before, SMTH, EMLIO M GARZA, and PARKER, Circuit Judges.
Per curiam?!?

Rosa Hernandez ("Hernandez") appeals the summary judgnent
rendered agai nst her by the district court, which found that New
York Underwiters |Insurance Conpany, Hartford Underwiters

| nsurance Conpany and Hartford Casualty Insurance Conpany

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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(hereinafter referred to collectively as "Hartford") were not
Iiable to Hernandez on any of her clains. W affirm
FACTS

I n Sept enber 1984, |del a Constructi on Conpany ("I dela") signed
a contract with the Gty of San Antonio ("Gty") for the
construction of the Leon Creek Qutfall, a sanitary sewer project.
This contract required ldela to secure performance and paynent
bonds for the project, to maintain liability insurance coverage,
and to have certificates of insurance issue to the City. The
contract further required ldela to "include the Omer, Project
Manager, and Engi neer and their agents and enpl oyees as additi onal
i nsureds."

| del a' s i nsurance broker, the Conway, Dooley & Martin Agency

("Conway agency"), an independent insurance agency, assisted in

securing the necessary coverage. Hartford issued to ldela a
conprehensi ve general liability policy, a conprehensive autonobile
liability policy and an unbrella policy. Idela, the Cty, the

proj ect manager, and the engineer were |isted as naned insureds
under those policies. The Conway agency then issued to the Gty
the requisite certificate in which Idela's liability policies were
identifi ed.

ldela then entered into a subcontract with Sabine
Consolidated, Inc. ("Sabine") for a portion of the construction
work of the Leon Creek project. In accordance wth that
subcontract, Sabine was to nmaintain its own liability insurance

cover age. Sabine's liability coverage was confirnmed by a



certificate of insurance that was issued by Essary, Hart &
MacW I liam Inc.

I n Decenber 1984, Sabine, in turn, entered into a subcontract
wth R& Construction ("R&"), which required R& to maintain its
own liability insurance coverage. A certificate of insurance
denonstrating R&'s liability coverage was provided to Sabine by
the JW | nsurance Agency.

In April 1985, Appellant's five year old son, Andres
Her nandez, was struck and killed by an autonobile that was driven
by Gabriel Chavez ("Chavez"), an enployee of R&F. The acci dent
occurred in the parking lot of a San Antonio restaurant at a tine
when Chavez, an hourly worker was not "on the clock." The vehicle
was owned by one of R&F' s partners, and there is a fact dispute
about whether Chavez was in the course of his enploynent at the
time of the accident. The vehicle was covered by a Texas personal
autonobil e policy, which paid its $15,500 limt of bodily injury
coverage to Hernandez.

PROCEDURAL BACKGROUND

Appel I ant brought a wongful death suit against Chavez, R&F
and R&'s owners, in May 1985. Rosa L. H Mranda v. Chavez, et
al ., Cause No. 85-30668, 129th Judicial District, Harris County,
Texas. | del a and Sabine were not parties to this action. I n
response to Appellant's clainms, Chavez and the R&F partner who
owned the autonobile were tendered a defense by the insurer
provi ding coverage for the vehicle. Di scovery in that |awsuit

revealed that R& did not have autonobile liability insurance,



despite the fact that a certificate showing such coverage had
all egedly been issued by JW | nsurance. R&F, therefore, had to
fund individual defenses.

In June 1988, R&F demanded that the Hartford conpani es defend
them pursuant to the policies that had been issued to Idela for the
construction project. The Hartford conpani es declined, taking the
position that those policies did not extend coverage for R&F

I n August 1988, a consent judgnent in favor of Hernandez was
entered in the state court action. In return for Appellant's
agreenent not to pursue collection against Chavez, R&, and R&F's
owners, a $25,000,000 judgrment was entered against the tort
def endant s. The defendants, in turn, assigned their rights to
Her nandez.

Based on the assignnments fromthe tort defendants, Hernandez
next sought recovery fromldela and from R&' s insurance agency,
JW I nsurance. Hernandez's clains against lIdela ended in a non-
suit, wth prejudice, in Novenber 1991. Mranda v. Idela
Construction Co., et al., Cause No. 85-30668-B, 129th Judicia
District, Harris County, Texas. |In her suit against JW | nsurance,
Her nandez argued that R&F was contractually bound by its contract
with Sabine to purchase and naintain its own insurance coverage,
and JW Insurance failed to secure autonobile liability coverage
for F&R as required. That suit was successful, and Hernandez was
pai d $90, 000 on behal f of JW Insurance in Septenber 1992.

The present case was filed in state court, and renoved to

federal court on the basis of diversity of citizenship in February



1992. Hernandez sought a direct recovery fromHartford, ldela's
insurer, on the grounds that the previous tort defendants, whose
rights were assigned to Hernandez, should have been afforded
coverage for the wongful death claimunder the Idela policies.
The parties both filed notions for summary judgnent. The district
court granted Hartford's notion for summary judgnent, denied
Her nandez's notion for summary judgnent, and entered a final
judgnment, dism ssing the action with prejudice. Hernandez appeal s.
STANDARD COF REVI EW AND CHO CE OF LAW

This Court reviews an order granting sunmary j udgnment de novo.
Abbott v. Equity Goup, Inc., 2 F.3d 613, 618 (5th Cr. 1993),
cert. denied, 114 S. C. 1219, 127 L.Ed.2d 565 (1994). Sunmmar y
judgnent is appropriate only if "there is no genuine issue as to
any material fact and...the noving party is entitled to a judgnent
as a matter of law. " FED. R CQv. P. 56(c). Like the district
court, we are obligated to resolve all factual inferences in favor
of the nonnovant. Degan v. Ford Motor Co., 869 F.2d 889, 892 (5th
Cir. 1989).

In determ ning which facts are material, we nust exam ne the
substantive | aw applicable to the litigation. Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 248, 106 S.C. 2505, 2510, 91 L.Ed.2d
202 (1986). This action, renoved by Hartford froma Texas state
court to federal court pursuant to diversity jurisdiction, 28
US C § 1332(a)(1), has the nost significant ties with Texas, and
there is no dispute that Texas law applies to all substantive

i ssues. See Thomas v. N. A. Chase Manhattan Bank, 994 F. 2d 236, 241



(5th Gir. 1993).

VWHAT | NSURANCE DI D THE CONTRACT REQUI RE?

Appel l ant maintains that the contract? between the City and
ldelarequired ldelato maintainliability insurance for itself and
all those working under |Idela on the Leon Creek project, including
subcontract ors. Par agraph 53 of the contract states that I|dela
W || purchase i nsurance to protect against liability resulting from
acts commtted "by the Contractor [ldela], by any Subcontractor, by
anyone directly or indirectly enpl oyed by any of them or by anyone
for whose acts any of themnmay be liable." Appellant contends that
the final "any of thenf in this clause should be read to require
protection against liability incurred by Idela or any of the
subcontractors.

The court belowrejected this reading, finding that the clause

merely required Idela to protect itself, the Cty and ot her naned

2The rel evant | anguage from paragraph 53 of the contract is:

The Contractor [ldela] shall purchase and maintain
conprehensive general liability and ot her insurance as
W Il provide protection fromclains set forth bel ow or
requi red by I aw which may arise out of or result from
Contractor's performance of the Wirk and Contractor's
ot her obligations under the Contract Docunents, whether
such performance of the Wirk is by the Contractor, by
any Subcontractor, by anyone directly or indirectly
enpl oyed by any of them or by anyone for whose acts
any of them may be |i abl e:

f. Cl ai ns for damages because of bodily injury or
death of any person or property danage arising out of
t he ownershi p, maintenance or use of any notor vehicle.



insureds fromliability that the naned insureds mght incur as a

result of the contractor's or subcontractor's work. W agree with
the district court.

Texas law requires that a contract should be construed as a
whol e and in Iight of the circunstances surrounding its execution.
Smart v. Tower Land and I nvestnent Co., 597 S.W2d 333, 337 (Tex.
1980). The terns of the entire contract and the conduct of the
City, ldela and the subcontractors all establish that each
contractor was to naintainits own coverage in anounts no | ess than
that set forth inthe prinme contract. R&F and |dela each furnished
a certificate evidencing its own independent insurance coverage
prior to the tinme the Contract was executed. The fact that the
contract was subsequently executed and Idela was given
aut horization to proceed with the project indicates that the
parties intended no obligation on ldela to provide autonobile
insurance to R&F' s enployees and |ends further support to our
readi ng of paragraph 53.

Appel l ant contends alternatively that ldela is |iable for
errors made by the Conway agency in failing to solicit or transmt
the proper insurance policies in this case. The argunent is
prem sed on the contract requiring ldela to provide autonobile
i nsurance coverage to R&F. Because the contract does not require
that coverage, the insurance agency nmde no error that could
constitute the basis for ldela' s liability.

Appellant's final issue is an attack on appellees' judicial

est oppel defense, which we find unnecessary to reach.



CONCLUSI ON
The district court's order dismssing Appellant's case with

prejudi ce i s AFFI RVED.



