IN THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH QA RCU T

No. 94-20122
(Summary Cal endar)

JOSEPH W SMOLLEN, |11
Pl ai ntiff-Appellant,

ver sus

UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H92-1232)

i (January 11, 1995)
Bef ore DUHE, W ENER and STEWART, G rcuit Judges.

PER CURI AM *

Plaintiff, Joseph W Snollen, appeals the district court's
determ nation that he was not acting within the scope of his federal
enpl oynent when he was involved in an autonobile accident. Finding
no error, we affirm

FACTS

Joseph W Snollen, I, ("Snmollen"), a systens engi neer at the
Strategi c Petrol eum Reserve Managenent O fice with the Departnent of

Energy ("DCE"), was involved in an autonobil e/ pedestrian accident

" Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



during a DOE authorized trip to Houston, Texas. After the Attorney
Ceneral refused to certify that Snollen was acting within the scope
of his enploynment at the tine of the accident, Snollen filed this
conplaint for declaratory relief wunder 28 US. C § 2679(d)(3)
requesting that the district court find and certify that he was an
enpl oyee acting within the scope of his enploynent at the tine of an
acci dent .

Evi dence of the follow ng was presented during a bench trial:
Snollen is an expert in systens engi neering, with expertise in nodern
civil, nechanical, electrical, and petroleum engineering design
concepts. Moreover, he is an expert in making presentations on
t echni cal and nontechnical matters. DCE authorized Snollen to travel
to Houston, Texas, to review and oversee crude oil testing at
Southern Petroleum Labs in an effort to devise a better way to
nmeasure the amount of gas in oil under high pressure. Snol len's
travel authorization permtted Snollen to rent a car while in
Houston. Snollen rented the car upon his arrival and drove to the
lab to nmonitor lab tests for several hours. He then drove to his
hotel and called his brother-in-law, Frank Newran ("Newran").
Snol | en i nvited Newran to di nner; Newran declined, but suggested that
Snollen drive to Newnan's hone, approximately 25 mles from his
hotel, for dinner. Smol | en agreed and arrived at Newran's hone
around 7:30 p.m Al though Snollen usually contacted Newran when he
visited and they routinely discussed their work when they got
together, the dinner was not arranged before Snollen's arrival in
Houston. Wile in Newran's hone, Snollen ate dinner, had one drink
before dinner and one drink after dinner, watched television, and
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tal ked about the gas-in-oil project, recipes, and famly nmatters.
During their conversation about the gas-in-oil project, Snollen
showed Newran sone charts and took notes. Newman observed that
Snol l en had talked for a while and had not yet clearly defined the
problem Newnman's nain suggestion was that Snollen should state his
problem and say why it is a problem Newran has no know edge

experience, or training in the petrochem cal industry, and he did not
understand the charts or the technical aspects of the problem
Snol l en | eft Newnan's home around m dni ght with an al cohol i ¢ beverage
to drink after he returned to his hotel. Wile en route to his hotel
in the rental car, Snollen was involved in an autonobil e/ pedestrian
acci dent .

The district court concluded that Snollen was outside the scope
of enpl oyment when t he acci dent occurred. After the court issuedits
decision, Snollen tinmely noved for a new trial on the basis that he
was told by a Harris County assistant district attorney that
governnent agents seized his briefcase fromthe Harris County police
departnent because it contained "government information.”™ The court
denied Snollen's notion. Snol | en appeals, asserting that the
district court erred when it (1) determ ned that he was outside the
scope of his enploynment, (2) refused to admt evidence of a DOCE
menor andumt hat al | egedl y concl uded that Snollen was within the scope
of his enploynent when the accident occurred, and (3) denied his

nmotion for a newtrial.

DI SCUSSI ON

SCOPE OF EMPLOYMENT



Snmol | en asserts three bases for this court to conclude that the
district court erred when it concluded that he was not acting within
the scope of his enploynent at the tinme of his accident: (1) the
court applied the wong law, (2) the court erroneously failed to find
four facts that would have supported the conclusion that he was
within the course of his enploynment, or (3) the court msapplied
Texas law to the facts found by the court.

The Federal Enpl oyees Liability Reform & Tort Conpensation Act
("FELRTCA") anended the Federal Tort Clains Act ("FTCA") to restore
imunity to federal enployees who perform non discretionary

functions. Pelletier v. Federal Hone Loan Bank of San Franci sco, 968

F.2d 865, 875 (9th Gr. 1992). The FELRTCA provides that, if the
Attorney Ceneral refuses to find and certify that the enpl oyee was

acting with the scope of his enploynent, the enployee may petition

the court to certify the scope of enploynent. 28 U.S.C
8§ 2679(d)(3). It does not indicate whether federal or state |aw
governs. Smol len argues for the first time on appeal that the

district court should have applied "federal common | aw', rather than
state law, when it determ ned whether Snollen was within the course
of his enploynent for purposes of the FELRTCA

It is well established in this Crcuit that, absent sone
mani fest injustice, parties are ordinarily bound by the theory of | aw

they argue in the district court. Anerican Int'l Trading Corp. V.

Petrol eos Mexicanos, 835 F.2d 536, 540 (5th Cr. 1987). However

this Court may consider a choice of law issue raised for the first

ti me on appeal where manifest injustice would result. Enployers Ins.

of Wausau v. Occidental PetroleumCorp., 978 F. 2d 1422, 1430 n. 8 (5th
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Cr. 1992), cert. denied, 114 S CG. 61, 126 L.Ed.2d 30 (1993).

Mani fest injustice exists in extrene circunstances and demands nore

than a different result. Anerican Int'l Trading Corp. 835 at 540.

"I'f "manifest injustice’ only neant that application of another
jurisdiction's lawwould yield a different result, then choice of | aw
i ssues could always be raised first on appeal."” 1d. Thus, a show ng
of manifest injustice requires nore than a showing that the aw of a
di fferent forum should be applied.

Snol l en contends that, under Garcia v. United States, 799 F.

Supp. 674, 677-78 (WD. Tex. 1993), aff'd on other grounds, 22 F. 3d

609, 610 (5th Cr.), reh'g en banc granted, 22 F.3d 612 (5th Gr.

1994), federal |aw determ nes whether a federal enployee was acting
within the scope of his enploynent for purposes of FELRTCA
Therefore, he asserts, it would be a nmanifest injustice for the court
not to apply federal law. W are not persuaded by Snollen's Grcia-
based argunent. Even if Snollen were correct in his contention that
federal common |aw applies, such fact alone would not constitute
mani fest injustice. Snollen has not argued or shown nore than his
assertion that federal | aw governs. Thus, even if we were to assune,
arguendo, that federal |aw should have been applied to this issue,
Snol | en has not shown mani fest injustice. As we stated in Enployers

Ins. of WAusau, 978 F.2d at 1430 n. 8, "[b]ecause

the choice of | aw issue was not raised bel ow and because we find no
mani fest injustice in refusing to decide the issue on appeal, we

decline to address it." For this reason, we do not address the i ssue



of whether the federal common | aw, rather than state | aw, governs the
determ nation of Snollen's scope of enploynent.!?

Srmol Il en next contends that even if Texas law controls, the
district court erroneously failed to find that: (1) he could consult
with anyone who might contribute to the furtherance of governnent
busi ness; (2) Newnan was a NASA engineer with a higher officia
governnent ranking than Snollen and that his ability to contribute
did not depend on an arbitrary description of function; (3) Newnan
could assist Smollen in preparing for and organizing his
presentation; and (4) that there was a mngling of personal and
prof essi onal purposes for the neeting between Newran and Snollen
These contentions are challenges to the district court's factua
findi ngs.

We reviewthe district court's findings of fact for clear error.

Sout hern Pacific Transp. Co. v. Chabert, 973 F.2d 441, 444 (5th Cr.

1992), cert. denied, 113 S.C. 1585, 123 L.Ed.2d 152 (1993). Under

1 W note it is likely that the court below correctly applied
state law for purposes of FELRTCA For this reason, we are not
persuaded by Snollen's argunment that Garcia (which is currently
pending en banc) requires application of federal comon |aw.
Al t hough we have not yet addressed this issue, we have held that
state | aw governs for purposes of the FTCA. Bettis v. US., 635 F. 2d
1144, 1147 (5th Gr. 1981). Those circuits addressing the i ssue have
concluded that state |aw governs. Nasuti v. Scannell, 906 F.2d 802,
805 n.3 (1st Gr. 1990); Aliota v. Graham 984 F.2d 1350, 1358 (3d
Cr.), cert. denied, 114 S.C. 68 (1993); Jamison v. Wley, 14 F. 3d
222, 237 (4th Cr. 1994); Arbour v. Jenkins, 903 F.2d 416, 421-22
(6th Gr. 1990); Brown v. Arnstrong, 949 F.2d 1007, 1012 & n.7 (8th
Cr. 1991); Pelletier v. Federal Hone Loan Bank, 968 F.2d 865, 876
(9th Gr. 1992); S.J. & W Ranch, Inc. v. Lehtinen, 913 F.2d 1538
1542, anended, 924 F.2d 1555 (11th Gr. 1990), cert. denied, 112
S.C. 62 (1991); cf. Yalkut v. Gemignani, 873 F.2d 31, 34 (2d Cr.
1989) and Sullivan v. Freeman, 944 F.2d 334, 336 (7th Gr. 1991).
Yal kut and Sullivan suggest, w thout discussion, that state |aw
governs tort clains under FELRTCA.
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the clearly erroneous standard, this Court will not set aside the
district court's factual findings unless, based upon the entire
record, it is "'left with the definite and firm conviction that a

m st ake has been commtted.'" Burlington Northern RR Co. v. Ofice

of Inspector Gen., RR Retirenent Bd., 983 F.2d 631, 639 (5th Cr.

1993) (quoting Anderson v. City of Bessener Cty, 470 U S. 564, 573,

105 S. Ct. 1504, 1511, 84 L. Ed. 2d 518, 528 (1985)).

The district court's factual findings and concl usions of |aw
show that it did consider testinony and other evidence regarding
these facts in naking its determ nation that Snollen was outside the
scope of his enploynent. The record supports the district court's
factual findings, as well as its conclusion that

Snol | en could not have had a reasonabl e expectation

that M. Newran coul d have of fered any assi stance to

the DCOE, which would have included any advice or

information that would have assisted the DOE in

solving any problem or matter to which it was

i nvol ved concerning the problemw th the gas and the

oi | under pressure.

There was no clear error in the district court's factual findings.

Snol | en next argues that the district court msapplied Texas
|aw. He contends that the appropriate standard of reviewis de novo
because the facts are essentially undisputed. In this circuit, a
district court's legal conclusions following a bench trial are

subject to plenary review, but its factual findings are subject to

the clearly erroneous standard of review  Southern Pacific Transp

Co., 973 F.2d at 444.
Under Texas |l aw, an enployee is acting within the scope of his

enpl oynent if the act (1) falls within the scope of the enployee's



general authority; (2) furthers the enployer's business; and (3) is
for the acconplishnent of the object for which the enployee was

hi r ed. Leadon v. Kinbrough Bros. Lunber Co., 484 S.W2d 567, 569

(Tex. 1972). Wen an enpl oyee undertakes a special m ssion under his
enployer's direction or perfornms a service in furtherance of the
enployer's business with its express or inplied approval, the
enpl oyee is generally acting within the scope of his enploynent from
the start of the special mssion until its conpletion, absent any

deviation for personal reasons. See Chevron, USA, Inc. v. Lee, 847

S.W2d 354, 356 (Tex. C. App. 1993). In order to be on a "speci al
m ssion", an enployee nust be under the control of the enployer or
acting in furtherance of the enployer's business. 1d. If found to
be on a special mssion, the enployee will be considered to be
generally acting within the scope of his enploynment fromthe start of
the special mssion until its conpletion, absent any deviation
therefrom for personal reasons. 1d.

Wiere there is a fact issue as to the "course and scope" of an
enpl oyee in performng a particular task which nay give rise to an
issue of liability upon the part of the master, that issue should be

submitted for the jury's determ nation. Ryder Truck Rentals V.

Lat ham 593 S.W2d 334, 336-337 (Tx.Ct.App. 1979). Thus, whether or
not an enployee acted within the scope of his enploynent is a

guestion for the factfinder. See also, Blue Steel Bldgs., Inc. v.

Hardin, 553 S.W2d 122 (Tex. C. App. 1977) (scope of enploynent is
a question for the jury); D ctaphone Corp. v. Torrealba, 520 S. W 2d

869 (Tex. C. App. 1975) (scope of enploynment question submtted to



the jury); Chevron, USA, 1Inc. (scope of enpl oynent question submtted

to the jury).

Snol | en argues that he was on a "special m ssion"” when DCE sent
himto Houston in furtherance of its gas-in-oil project and that, as
a result, he was within the scope of his enploynent throughout his
stay in Houston, even if he conbi ned business with personal mtters

when he contacted Newnan. Snollen relies upon Chevron, USA, Inc

(Enpl oyee was on special m ssion when en route to a nandat ory sem nar
which was for the ultinmate benefit of the enployer; at the tine of
the accident, the requirenent of travel was dictated by the

enployer); Blue Steel Bldgs., Inc. (Enployer sent enployee from

Austin to Houston to pick up supplies and bring themback to Austin;
enpl oyee spent the night at his daughter's hone near Houston, and
left about 5 a.m toreturn to Austin; the accident occurred en route
back to Austin, and there was "nothing in the record to suggest that
at the time of the collision he had undertaken a mssion of his

own"); and D ctaphone Corp. (Enployee nade several stops while en

route from Houston to Bryan for business purposes at tine of fatal
accident; at time of collision, enployee was going to a Holiday Inn
to cash a check to get noney to pay his expenses on his trip).

In each of these cases, the jury determned that the enployee
was in the course and scope of his enploynent at the tinme of the
accident. However, none of these cases holds that an enployee is
within the scope of his enploynent throughout his travel to another
city for business purposes. For this reason, we are not persuaded by

Snol  en' s argunent regardi ng these cases.



The district court made the follow ng factual findings: (1)
Snol len's job description did not give himan unlimted right to nake
personal contacts; there should at | east be a reasonabl e expectation
that a proposed personal contact woul d nmeet or acconplish one of the
purposes stated in the job description; (2) on the evening in
guestion Snollen could not have had any reasonabl e expectation that
his contact and consultation with Newran woul d have provided any
information that would assist himin solving any problemor matter
involving DOE, including the gas-in-oil project; and (3) the
preponder ance of the evidence supports the conclusion that Snollen's
get-together with Newrman was for his own, personal purposes, and not
to further the purpose of carrying out DOE' s business. Qur review of
the record reveals no clear error in these factual findings.

Based upon the facts as determined by the district court, we
cannot say that the circunstances at the tinme of Snollen's accident
preponderate toward finding that he was on a business "special
mssion'. W find no error in the district court's determnation
that Snollen was engaged in a personal mssion, rather than
furthering his enployer's interests, when the accident occurred and
that, as a result, he was acting outside the scope of his enpl oynent.

Because Snollen was pursuing his own personal m ssion when the
accident occurred rather than furthering his enployer's business, it
was not error for the court to determne that he was not within the
scope of his enpl oynent.

Mot ON FOR NEW TRI AL

Smol I en noved for a new trial on the basis that he di scovered,

after the district court rendered its decision, that federal agents
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seized his briefcase fromthe Harris County police departnent. He
argues that the district court erred when it denied his notion.

In determ ning whether to grant a newtrial on the basis of new
evi dence, the district court shoul d consi der whet her the new evi dence
(1) would likely change the outcome; (2) could have been di scovered
earlier wth due diligence; and (3) wuld be cunulative or

i npeachi ng. Peteet v. Dow Chem Co., 868 F.2d 1428, 1435 (5th Gr.),

cert. denied, 493 U.S. 935 (1989). The standard of reviewis whether

the district court's denial was an abuse of its discretion. |d.

Snol | en contends that the seizure of his briefcase by federal
agents indicates that the governnent believed that he was in the
course and scope of his enploynent when the accident occurred. He
contends al so that he could not have known about the seizure of the
brief case because "it was solely within the know edge of the
governnent,” and that this information is not cunulative or
i npeachi ng because the district court concluded that he was not
within the scope of his enploynent. Finally, Snollen sinply states
that the district court would nost |ikely have reached a different
result with respect to the scope of enploynent issue.

Not hi ng suggests that the governnent's retrieval of the
briefcase is relevant. The nere presence of governnent informtion
in an enployee's briefcase, even if established,? does not indicate
that an enployee is acting within the scope of his enploynent.

Accordingly, the governnent's actions have little, if any, probative

2 Based on the testinony, the briefcase |likely contained, anong
ot her things, the graphs, charts, and other |lab results that Snollen
testified that he showed Newran. It would not be surprising, then,
that the governnment would want to retrieve these itens.
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value on the issue of whether Snollen was within the scope of his
enpl oynent when the accident occurred. Mreover, nothing suggests
that this evidence woul d have changed the outcone of the trial. The
district court found that Snoll en di scussed sonme busi ness wi th Newran
that evening, but the court neverthel ess found that the neeting was
personal in nature. Gven the irrelevance of the evidence and its
imateriality, the district court did not abuse its discretion when
it denied Smollen's notion for a new trial.
EXcLusI ON OF EVi DENCE

Snmol | en contends that the district court abused its discretion
when it excl uded evidence that the government destroyed a menorandum
prepared by a DCE attorney, which allegedly concluded that Snollen
was within the scope of his enploynent when the accident occurred.
Snollen contends that the investigation conducted by the DCE
attorney, her conclusion, and the subsequent disappearance of the
nmenor andum are evi dence that Snollen was acting within the scope of
his enpl oynent. He argues that the governnment should not profit from
t he nmenorandum s destructi on.

This Court has long held that the adm ssion of evidence rests

within the sound discretion of trial court. Jon-T Chens., Inc. V.

Freeport Chem Co., 704 F.2d 1412, 1417 (5th Gr. 1983). Wiere the

DCE has denied certification of the enployee's scope of enploynent,
the district court nust nmake an i ndependent determ nation. 28 U S. C
8§ 2679(d)(3). Therefore any conclusion in the DCE nenorandum as to
whet her Snol | en was within the scope of his enploynent is irrel evant.
To the extent that the investigation by DCE di scovered any rel evant
factual information, Snollen was free to introduce that information,
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and he does not contend that he could not do so. Accordingly, the
district court did not abuse its discretion when it excluded the
testi nony regardi ng the nmenorandum
CONCLUSI ON
For the foregoi ng reasons, the judgnent of the district court is

AFFI RVED.
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