UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20121
Summary Cal endar

STEVEN C. MJTH
Pl ai ntiff-Appellant,
VERSUS

LYONDELL PETROCHEM CAL COVPANY and
TEXAS EMPLOYMENT COWM SS| ON

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 93-2166)

(May 17, 1995)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

Steven Muth, pro se, chall enges a summary judgnent that he was
not denied inproperly benefits wunder a severance pay plan
mai nt ai ned by Lyondell Petrochem cal Conpany and governed by the
Enpl oyee Retirenent |Incone Security Act of 1974, 29 U S.C. § 1001
et seq. (ERISA). W AFFIRM

. Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



| .

Muth filed suit in Texas state court against his forner
enpl oyer, Lyondell, and the Texas Enploynent Conm ssion (TEC)
seeking review of an adverse decision by the TEC Mut h al | eged
that after he was term nated fromhi s enpl oynent with Lyondell, the
conpany refused to pay hi mseverance pay as required by its Speci al
Term nation Pl an. Because Muth's cl ai marose under ERI SA, Lyondel
removed the case to federal court.?

The Pl an has eight requirenents that nust be nmet in order to

be eligible for benefits. One requirenent provides that the
enpl oyee "is not being termnated for cause.' (Term nation for
failure to nmeet mninmum work requirenents, as well as for

unsati sfactory work conduct, is considered to be "for cause'.)".
Lyondel | noved for summary judgnent, contendi ng that Mith was
ineligible for severance benefits because he was term nated for
cause. On the day of the scheduled hearing on the notion, Mith
filed his response, contending that he had been inforned that his
termnation was due to a departnental reorganization, not for
cause. In a bench ruling followi ng the hearing, the district court
hel d for Lyondell, concluding that the Pl an provi ded t hat enpl oyees
who were termnated for cause were to receive "no specia
severance", and that it was "undi sputed that [Muth] was fired for

cause".

2 The district court dismssed the TEC. Mith does not chal |l enge
t his.



1.

It goes without saying both that we review a sunmary j udgnent
de novo, and that such judgnent is appropriate only if the record
di scl oses "that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a matter of
| aw". FED. R Qv. P. 56(c). The noving party has the initia
burden of denonstrating the absence of a genuine i ssue of materi al
fact. Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cr.), cert.
denied, = US | 113 S C. 82 (1992). "If the novant does,
however, neet this burden, the nonnovant nust go beyond the
pl eadi ngs and designate specific facts showng that there is a
genui ne issue for trial." Little v. Liquid Air Corp., 37 F.3d
1069, 1075 (5th Gr. 1994) (en banc).

A review ng court subjects an eligibility determ nation by an
ERI SA-plan admnistrator to either a de novo or an abuse of
discretion review. The proper standard of review is based on the
authority that the plan gives the adm nistrator. See Firestone
Tire & Rubber Co. v. Bruch, 489 U. S. 101 (1989). Muth acknow edges
that the proper review of the admnistrator's decision is for an
abuse of discretion.?

The focus of Muth's appeal is his contention that he was not

termnated for cause.* There is no dispute over the

3 The Pl an provides that "[t] he Vi ce-President, Human Resources,
Lyondel | Petrochem cal Conpany, has the sol e authority to interpret
this plan".

4 Mut h al so contends that the Plan's adm nistrator has applied
i nconsistently the provisions of the Plan. Specifically, he
mai ntains that Lyondell has a history of providing severance
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admnistrator's interpretation of the plan; if Mith was term nated
for cause, he does not neet the prerequisites to receive a
sever ance. Rather, the challenge is to the admnistrator's
determ nation that Muith was, in fact, term nated for cause.

In his affidavit, Muth stated that when he was first inforned
t hat he was being term nated, one of his supervisors stated that it
was due to reorganization; it was only when Miuth inquired into
severance benefits, that he was told his termnation was due to
performance. Lyondell maintains the term nation was for no ot her
reason but deficient performance. |In support, Lyondell presented
the affidavit of John Hollinshead, Muth's i nmedi at e supervi sor, who
stated not only that Mith was termnated for failing to neet
m ni mum wor k requi renments and for poor performance, but al so that
he had advised Mith on nunerous occasions of his inadequate
per f or mance. These conflicting affidavits create a disputed
factual issue; but we nust keep in mnd that, in order to preclude
summary judgnent, disputed issues nust be material. Moreover, we
must be mndful of the reviewwng standard applied to an
adm ni strator's deci sion.

"[F]or factual determ nations under ERI SA pl ans, the abuse of
di scretion standard of reviewis the appropriate standard; that is,
federal courts owe due deference to an admnistrator's factual

conclusions that reflect a reasonable and inpartial judgnent."

benefits to enpl oyees with perfornmance problens. The only support
for this is Muth's affidavit. Needl ess to say, unsubstanti ated
assertions are not conpetent summary judgnment evidence. See
Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986).
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Pierre v. Connecticut General Life Ins. Co., 932 F.2d 1552, 1562
(5th Cr.), cert. denied, 502 U.S. 973 (1991). G ven Hollinshead's
affidavit, as well as Miuth's acknow edgnent that he was i nforned
prior to | eaving Lyondell that he was being term nated for cause,
the decision of the admnistrator regarding Muth's eligibility
cannot be said to be an abuse of discretion. Accordingly, a
material fact issue does not exist.

L1l

For the foregoing reasons, the judgnent is

AFF| RMED.



