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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
AVADA ELI ZONDO ALVAREZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H 92-298-1)

(May 17, 1995)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.

PER CURI AM !

Alvarez appeals his conviction and sentence on drug

trafficking charges. W affirm
l.

Al varez pleaded guilty to conspiracy and possession wth
intent to distribute marijuana and cocai ne and was sentenced to 262
mont hs' i nprisonnment and five years' supervised rel ease. The facts
of the offense will be discussed as necessary in relation to the

i ssues rai sed.

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



.
A

Al varez argues first that the Governnent breached its plea
agreenent with him Alvarez first attenpted to enter a guilty plea
at his rearraignnent hearing on Cctober 8, 1993. As part of an
oral plea agreenent, which was stated on the record, the Governnent
agreed to recomend that Al varez be sentenced at the bottom of the
Cui del i ne range and receive a three-point dowward adjustnent for
acceptance of responsibility. The district court refused to accept
the plea on the basis that Alvarez disagreed wwth the Governnent's
factual statenent.

On Cctober 12, the norning that trial was set to begin,
Al varez agai n appeared before the district to enter a guilty plea.
The district court observed that the plea was bei ng entered w t hout
a plea agreenent. Alvarez' attorney, M. Zakes, stated that was
correct. After a co-defendant's attorney expressed sone
hesitation, the attorneys conferred, and, after a brief di scussion,
t he Governnment confirmed that there was no agreenent. Later in the
pl ea colloquy, Alvarez denied that he was prom sed anything in
return for his plea.

Al varez now contends that the October 8 oral plea agreenent
remained in effect at the October 12 proceeding and that, by
arguing against a downward adjustnent for acceptance of
responsibility, the Governnent breached that agreenent. He argues
that he is entitled to specific performance and resentencing.

Alternatively, he argues that the record is too anbi guous to deci de



whet her a pl ea agreenent existed, and that this court should remand
to the district court for a hearing.

"The exi stence of a plea agreenent is a factual issue to which
the clearly erroneous standard of review is applied.” United

States v. Chagra, 957 F.2d 192, 194 (5th Cr. 1992). In this case,

Alvarez did not object to the Governnent's representation that
there was no plea agreenent at the October 12 proceeding, but
rather agreed with such representation. Wen a defendant in a
crimnal case has forfeited an error by failing to object in the
district court, this court nmay renedy the error only in the npst

exceptional case. United States v. Calverley, 37 F.3d 160, 162

(5th Cr. 1994) (en banc), cert. denied, 115 S. C. 1266 (1995);

see also United States v. A ano, 113 S. C. 1770, 1777-79 (1993).

Once the Cctober 8 plea was rejected, the Governnent was no
| onger bound to the ternms of its offer. The record is clear that
no plea agreenent was in existence at the tinme Alvarez pleaded
guilty on Qctober 12. Alvarez has not nmade any assertion of fact
to the contrary. There is no error here, plain or otherw se.

B

Al varez argues next that the PSR was too anbi guous to support
the district court's adoption of its facts and its application of
the Guidelines to the facts in determning his base offense |evel
and his role in the offense. No objections were nade to the PSR
prior to sentencing. At sentencing, Alvarez' counsel objected to
the PSR s recommendati on of a two-point upward adjustnent for use

of a weapon and argued for a two-point downward adjustnent for



acceptance of responsibility. After overruling the use of a weapon
objection and granting a two-point downward adjustnent for
acceptance of responsibility, the court adopted the PSR s factual
findings and its application of the Cuidelines.

Because Al varez did not object to the all eged anbiguity of the
PSR s factual statenent of the offense conduct or the district
court's adoption of the facts contained therein, we review this
claim for plain error as well. The district court sentenced
Al varez at the high end of the Guidelines based on the extensive
nature of the conspiracy, his role in the conspiracy, his
connection to drug resources in Mexico, and his ability to store
| arge quantities of controlled substances in a pit and shed | ocat ed
on his property in RRo Gande Cty. Alvarez contends that all of
these findings are not supported by the PSR

Al varez first contends that the PSR s references to "Al varez"
and the "Al varez residence" were anbiguous in that the PSR did not
al ways indicate to which Alvarez it was referring.? Specifically,
he contends that the PSR s statenent concerning a shed where the
marijuana was stored probably referred to a shed owned by his
father, Dom ngo Alvarez, underm ning support for the district
court's finding that Alvarez had the ability to store large
quantities of marijuana on his property. Even if the PSR is not

clear on whether the marijuana was stored at his or his father's

2 Al varez' brother, Raul Alvarez, was a co-defendant. The
PSR also nentioned his father, Dom ngo Alvarez, and his other
brother, Jorge Alvarez, all of whomalso lived in the Rio Gande
Val | ey.



property, Alvarez admtted at his rearraignnent that he hid 900
pounds of marijuana at his hone.

Al varez al so contends that the facts in the PSR concerning his
role as a nmanager or supervisor were anbi guous. However, Alvarez
admtted at the sentencing hearing that he was a mnmanager or
supervi sor of his own drug distribution operation. Moreover, in
arguing for an adjustnent for acceptance of responsibility,
Al varez' attorney stated that Al varez had acknow edged t hat "he was
heavily involved in giving instructions and nmaki ng arrangenents and
facilitating delivery of this |large anount of marijuana, and al so
a very | arge anount of cocaine."

Lastly, Alvarez contends that the PSR was anbiguous wth
respect to the quantity of drugs for which Al varez was responsi bl e.
The PSR outlines three shipnments of marijuana: 762 pounds on
Cct ober 26, 1992; 720 pounds on Novenber 11, 1992; and 978 pounds
of marijuana, along with 37 pounds of cocaine, on Novenber 17,
1992. Alvarez admtted that he took the confidential informant to
meet the owners and delivered the drugs three tines. Thi s
adm ssion supports the district court's adoption of the PSR s
recommendation that the court consider Al varez responsible for the
anount of drugs involved in all three shipnents.

In sum the district court did not commt plain error in

adopting the facts and gui del i ne applications contained in the PSR



Alvarez argues next that his attorneys were ineffective
because they failed to object to the anbiguities in the PSR and
failed to make critical objections at sentencing. He contends that
his counsels' failure to object to the PSR s calculation of his
base offense | evel and the upward adjustnent for his role in the
offense and to argue for a three-point downward adjustnent for
acceptance of responsibility denied him effective assistance of
counsel

Al t hough this court does not generally consider clains of
i neffective assistance of counsel on direct appeal unless it has
first been raised in the district court, an exception is nade if
the record is sufficiently devel oped to resolve the nerits of the

claim United States v. MCaskey, 9 F.3d 368, 380-81 (5th GCr.

1993), cert. denied, 114 S. C. 1565 (1994). In this case, the

record is sufficiently devel oped to di spose of the ineffectiveness
claim To prevail on an ineffective assistance of counsel claim
Al varez must show 1) that his counsel's performance was defi cient
inthat it fell below an objective standard of reasonabl eness; and

2) that the deficient performance prejudiced his defense.

Strickland v. Washington, 466 U S. 668, 687-94 (1984).

Al varez cannot show deficient performance or prejudice due to
his counsel's failure to object to anbiguities in the PSR bearing
on his role in the offense and the quantity of drugs for which he
is responsi ble, because, as discussed above, Alvarez admtted the
facts supporting those findings to the court. A review of the

sentencing transcript shows that Alvarez strategically nade those



adm ssions in the anticipation that the court would grant himthe
downwar d adj ustnent for acceptance of responsibility. As part of
this strategy, his counsel could have reasonably determ ned that
objections to those factors would not be successful and that the
better course would be to admt his involvenent. Alvarez alleges
no facts sufficient to overcone the presunption that the chall enged

act or om ssion of counsel was sound trial strategy. Strickland,

466 U.S. at 689.

Al varez' argunent that his counsel was ineffective for not
arguing for a three-point dowward adjustnent for acceptance of
responsibility, rather than a two-point adjustnent, simlarly
fails. Alvarez would have been entitled to the extra point only if
he had tinely furnished information to the prosecution regarding
his involvenent in the offense or tinely notified the authorities
that he would plead guilty, so as to permt the governnent to avoid
preparation for trial and the court to allocate its resources

efficiently. US S G § 3EL.1(b)(1) and (2); United States v.

Tello, 9 F.3d 1119, 1124-25 (5th Cr. 1993). Al varez has not
all eged any facts to show that he would have been entitled to the
extra point. Moreover, the record shows that Alvarez filed
extensive pretrial notions to which the Governnent was required to
respond, that the Governnent prepared for trial, and that Alvarez
did not plead guilty until the norning of trial.

AFFI RVED.



