IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20090

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

LU S MARTI NEZ, ROBERTO LOPEZ
and LI VI O GUERRERQ

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR H 93 211 7)

August 23, 1995

Bef ore REAVLEY, KING and WENER, C rcuit Judges.
PER CURI AM *

Luis Martinez ("Martinez"), Roberto Lopez ("Lopez") and
Livio Guerrero ("CGuerrero") were convicted for conspiracy to
possess with intent to distribute in excess of five kilograns of
cocaine in violation of 21 U S.C. 88 841(a)(1),(b)(1)(A), 846,

and ai ding and abetting the know ng possession with intent to

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



distribute in excess of five kilogranms of cocaine in violation of
21 U S C 8§ 841(a)(1), (b)(1)(A, and 18 U S.C. § 2. Each
def endant appeals his conviction and sentence. W affirmthe

district court's judgnent of conviction and sentence.

| . BACKGROUND

A. Factual Background

On the norning of July 15, 1993, United States Custons
agents and Houston police officers commenced surveillance of a
two-story townhone at 13004 Wrevine in Houston. At 9:15 a.m, a
white van pull ed out of the garage behind the townhone. The
agents and officers left the Wrevine townhone and foll owed the
van to the parking |l ot of a closed Wendy's restaurant. An
unidentified male exited the vehicle and was eventual |y picked up
inacar. Approximately fifteen to twenty mnutes |ater, Lopez
and his cousin, Pedro Rivera, Jr. ("R vera, Jr."), approached the
parking lot on foot, entered the van, and drove it to a Days Inn
three or four blocks away. The two nen parked the van and
entered the hotel. Sone of the agents returned to the Wrevine
t ommhone bet ween noon and 12: 30 to resune surveillance.

At approximately 10:15 a.m, Lopez paged Drug Enforcenent
Agency ("DEA") Special Agent Kelly Johnson, for whom Lopez had
previously worked as a confidential informant. Lopez told Agent
Johnson that he had traveled fromMam , Florida, to Houston to

obtain a part for his truck and that soneone naned "Fito"! had

IThe record also refers to "Fito" as "Vito" and "Feeto".
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approached hi m about driving a van to the Days Inn on H ghway 59
South. Lopez said that he had just dropped the van off at the
hotel and that he had discovered four or five U Haul cardboard
boxes inside the van which he suspected contai ned cocai ne because
they snelled |ike nedicine.

Agent Johnson asked Lopez to | ook inside the boxes but Lopez
refused because he was afraid to approach the van due to the
police surveillance. Lopez also told Agent Johnson that he had
not contacted the agents with whom Lopez had previously worked in
Florida. Johnson instructed Lopez not to take further action
until Johnson determ ned who had the van under surveill ance.

Agent Johnson then contacted U. S. Custons Special Agent John
Wol ey, the | ead case agent, and related to Wol ey what Lopez had
told him Shortly thereafter, Agent Johnson net w th Agent
Wbol ey to discuss the matter, including the fact that Wol ey
coul d arrest Lopez because Lopez was not working with the DEA
During this neeting, Lopez paged Agent Johnson to report that
someone in Houston had instructed himto drive the van to
Sharpstown Mall and another person in Mam had told himto
contact the individual in Houston again. Agent Johnson and Agent
Wbol ey then decided that Wol ey and Houston police officer Joe
Garcia, both fluent in Spanish, would neet with Lopez and Rivera,
Jr. in the hotel room

At approximately 11:30 a.m, Agent Woley and O ficer
Garcia, dressed in plain clothes, went to the hotel room and

knocked on the door. Lopez, who was in the roomwith Rivera,



Jr., answered the door and let themin the room Agent Wol ey,
speaki ng Spanish, identified hinself as a U S. Custons Agent and
advi sed Lopez that |aw enforcenent officials were conducting an
i nvestigation, that Lopez had been observed driving the white van
to the Days Inn, and that Agent Johnson had contacted Wol ey
outside of the hotel. Wen Agent Wol ey asked Lopez about the
van, Lopez reiterated what he had told Agent Johnson and al so
stated that he and R vera, Jr. were DEA informants who had been
instructed to find cocaine and contact the DEA

Agent Wbol ey and Lopez then di scussed Lopez' past
experiences with the DEA. At that point, Agent Woley chall enged
Lopez' story, whereupon Lopez admtted that he had arranged with
soneone in Mam to cone to Houston to pick up 170 kil ograns of
cocaine. Lopez further admtted that Fito had delivered the
white van to himand that he and Rivera, Jr. were supposed to
unl oad the cocaine into another vehicle and | eave the white van
to be picked up so that nore cocaine could be transport ed.

Lopez then agreed to nake several phone calls for Agent
Wol ey to enable Woley to identify who had dropped off the white
van that norning. Agent Wol ey recorded these phone
conversations, which included veiled references to transporting
cocai ne. Agent Wol ey also asked Lopez to set up a neeting with
Fito at the hotel, but Fito never arrived.

At 2:00 p.m, Lopez had to check out of the Days Inn. Lopez
drove the white van to a LaQuinta Inn, followed by R vera, Jr

and the agents. Wile the van was parked at the LaQuinta Inn,



Lopez consented to a search of the vehicle, which reveal ed that
t he boxes contained cocaine. Agent Woley testified that Lopez
was detained at that point. At 3:30 p.m, Oficer Garcia and
Lopez drove the white van to a parking garage where Agent Wol ey
conduct ed anot her search. Agent Woley noticed that the back
seats of the van had been renoved and that the boxes of cocaine
had nunbers witten on them signifying the nunber of kil ograns of
cocai ne in each box.

Later that afternoon, the same unidentified male who had
driven the van fromthe Wrevine townhone to the Wendy's
restaurant entered the van, drove it to a mall, and left it
there. That evening, another unidentified nmale entered the van
and drove it to an apartnent conplex. After a few mnutes, the
white van left the apartnents acconpani ed by a brown van and the
two vehicles traveled in tandemto the Interstate. Eventually
both vans exited the Interstate, turned down a side street, and
par ked si de-by-side while the drivers engaged in a short
conversation. The vans then proceeded to anot her apartnent
conpl ex where the drivers of both vans unl oaded a cardboard box
fromone of the vehicles into an apartnent. At this point, the
vans | eft the apartnment and went in different directions. The
white van traveled to a residence at 634 Park Leaf Lane.

At 1:15 a.m on July 16, 1993, a federal search warrant was
executed at the Wrevine towmhone. |n executing the warrant, the
of fi cers announced in both English and Spani sh that they were

police officers and, upon receiving no response, kicked in the



front door, which apparently was either reinforced or being held
fromthe other side. Once inside, the officers observed
appel l ant Guerrero just inside the entry, facing the door and
backing away fromit. The officers tackled Guerrero to the fl oor
and handcuffed him

Meanwhi | e, Agent Wol ey perforned a security sweep of the
t ownhone that |asted fromone to two mnutes. During the sweep,
Agent Wbol ey observed two bucket seats near the front door, the
fabric and size of which were consistent with the interior of the
white van. He also observed that the townhone was sparsely
furnished and that there was only one set of nen's clothes,
features that Agent Woley testified were consistent with a
"stash house" where drugs are stored. Finally, Agent Woley
noti ced several U Haul boxes stacked in a living roomcloset.
Sone boxes had been assenbl ed and were enpty while others were
not assenbled and in bundles, but they were all simlar to the
boxes that contained cocaine that were found in the white van.

After perform ng the security sweep, the agents brought
Guerrero into the living roomwhere Agent Woley read himhis
rights in Spanish. GGuerrero waived his rights and stated that he
was a citizen of Panama. In fact, Guerrero is a Col onbi an
citizen, but he testified at trial that he had clained to be a
Panamani an because he feared that the agents would "do sonet hi ng"”
to himif they |learned that he was from Col onbia. Agent Wol ey
testified that Guerrero told himthat he lived at the Wrevine

t ownhone wi th anot her man whose nane he could not recall



CGuerrero, however, testified that he was questioned by soneone

ot her than Agent Wol ey and that he had denied living at the
townhone. It is undisputed that Guerrero deni ed any know edge of
the white van

No narcotics were recovered fromthe townhone, but a canine
trained to detect narcotics alerted to one of the U Haul boxes
found there. Another U Haul box had been marked with the nunber
"30" in a manner simlar to the witing on the U Haul boxes
retrieved fromthe white van. A picture of Guerrero, his
driver's license, and his identification card were seized from
t he t ownhone.

Later during the investigation, Guerrero' s left pal mprint
was di scovered on one of the U Haul boxes containing cocaine that
the agents had retrieved fromthe white van. Al so, the brown van
that the agents had observed driving in tandemw th the white van
on the previous evening had been purchased in Guerrero's nane siXx
days earlier with $9,990 in cash.

Around m d-afternoon on July 16, 1993, a federal search
warrant was executed at the Park Leaf Lane residence. After the
officers kicked in the front door, two nen, one of whomwas a
defendant in this action, junped out of a bedroom w ndow and were
arrested at the scene. The white van was found parked in the
garage at this residence. Anong the itens recovered during the
search of this residence were a sem -automatic weapon, a |large

quantity of cocaine, enpty boxes, and a piece of paper with the



name "Fito" witten on it along with the sane nunber that Lopez
had gi ven the agents earlier.

On Saturday, July 17, 1993, governnent informant d en
Spradlin was contacted by Pedro Rivera, Sr. (Lopez' uncle and
Pedro Rivera, Jr.'s father), who told himthat he had "a | arge
concessi on of chickens," neani ng cocai ne, that he wanted Spradlin
to nove and that he needed to neet with Spradlin in Mam . Later
that evening, Rivera, Sr. net with Spradlin and John Thonas,
anot her confidential informant, and told themthat he had 170
kil ograns of cocaine in a notor hone in a notel parking lot in
t he Houston area that needed to be picked up and noved. Rivera,

Sr. explained that, while the first |load had "gotten in," his son
and nephew had been "busted" carrying the second | oad. Rivera,
Sr. also stated that he wanted Thomas to travel to Texas with him
to get the load so that he could sell it to obtain noney for his
son's and nephew s | egal expenses.

Around 1:00 a.m, Spradlin and Thomas net with Rivera, Sr.
who was acconpani ed by appellant Martinez. Wile Martinez
remained in the car, the other three nen agreed that Rivera, Sr.
and Martinez would travel to Texas first and that Thomas woul d
join themlater. Rivera, Sr. nade several telephone calls from
Houston to Spradlin and Thonmas over the next two days in which
t hey di scussed picking up the vehicle and noving it.

Thomas nmet with Rivera, Sr. and Martinez in Houston in a

motel roomat the Western Inn on the afternoon of July 20, 1993.

Thomas initially net with Rivera, Sr. alone outside the room



where Thomas stated that he had to take "the stuff" back to

Gal veston. Once inside the room and in Martinez' presence,
Thomas asked if the "coke is real good," and Rivera, Sr.
responded that it was "premum" "straight from Col onbia," "not
cut," and that it was "99 percent" cocaine. The tw nen al so
agreed that Martinez would drive Thomas to see the drugs. Thomas
testified that during this part of the conversation, Martinez was
either at the table or nearby. Wen Thonas told Martinez to

ny

drive himto the notor hone, Martinez responded, m not goi ng

to go into anything dangerous,"” which Thomas understood to nean
that Martinez did not want to go close to the notor hone.

Martinez drove Thonmas to the notor honme, which was parked at
the Days Inn on Hooton Street, the sanme hotel where Agent Wol ey
had originally contacted Lopez. En route to the Days I|nn,
Martinez and Thomas di scussed transacting a future marijuana
deal. During the conversation, Thomas asked Martinez if he had
seen "this stuff,” nmeaning the cocaine, and Martinez answered,
"yeah," stating that "they just brought it from South America,"
that it was "not old," and that "it is sealed."

When they reached the notor hone, Martinez |et Thomas out of
the car next to the parking I ot and quickly drove away. Thomas
and anot her agent entered the notor hone and found five boxes
contai ning approximately 168 kil ograns of cocaine. A subsequent
search reveal ed that four of the boxes were marked with nunbers

signifying the nunber of kilograns of cocaine contained in each

box. The notor hone al so contained a rental receipt and | ease



agreenent in the nane of Roberto Lopez, another receipt in Lopez
nanme, and a cellular phone. Agents arrested Rivera, Sr. and
Martinez at the Western Inn |ater that evening.

Subsequent investigation reveal ed that Lopez had rented the
not or home on July 13, 1993, in Houston. Lopez had paid $1, 435
in cash for the rental and the vehicle was due to be returned on
July 20. The notor honme rental contract contained Rivera, Jr.'s

fingerprints.

B. Procedural History

Martinez, Lopez, and Guerrero were charged by indictnment
W th conspiracy to possess with intent to distribute in excess of
five kilograms of cocaine in violation of 21 U S.C. 8§ 841(a)(1),
(b)(1)(A), 846 (Count One). They were al so charged with aiding
and abetting the know ng possession with intent to distribute in
excess of five kilograns of cocaine in violation of 21 U S.C §
841(a)(1), (b)(1)(A), and 18 U.S.C. §8 2 (Count Two charged Lopez
and Guerrero, while Count Four charged Martinez).

The defendants were tried before a jury and were convi cted
on all counts. Martinez was sentenced to concurrent terms of 235
mont hs of inprisonnent, to be followed by five years of
supervi sed rel ease, and assessed $50. Lopez was sentenced to
concurrent terns of 235 nonths of inprisonnment, to be followed by
five years of supervised rel ease, fined $25,000, and assessed

$50. Querrero was sentenced to concurrent terns of 188 nont hs of
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i nprisonnment, to be followed by five years of supervised rel ease,

and assessed $50. All three tinely appeal ed.

I'1. DI SCUSSI ON

A. Motions to Suppress

Lopez argues on appeal that the district court erred in
denying his notion to suppress statenents he nmade to | aw
enforcenent officials after Agent Woley and Oficer Garcia net
himat the Days Inn. GQuerrero appeals the district court's
denial of his notion to suppress statenents he made after his
arrest at the Wrevine townhone.

In an appeal froma district court's ruling on a notion to
suppress, we review factual findings in support of the ruling
under the clearly erroneous standard and | egal concl usions de

novo. United States v. Seals, 987 F.2d 1102, 1106 (5th Gr.),

cert. denied, 114 S. . 155 (1993). Furthernore, we view the

evidence in the [ight nost favorable to the party who prevail ed

in the district court. United States v. Cardenas, 9 F.3d 1139,

1147 (5th Gir. 1993), cert. denied, 114 S. C. 2150 (1994). W

view not only the evidence taken at the suppression hearing, but

al so the evidence taken at trial. | d.

1. Lopez
Lopez contends that the district court erred in refusing to
suppress the statenents he nmade at the Days Inn and the LaQuinta

| nn because he nade those statenents while he was in custody and
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before the agents had advi sed himof his constitutional rights.?
Specifically, Lopez argues that the period of tinme he spent with
Agent Wol ey and Oficer Garcia anobunted to custody because it
was | engthy, private, and "police-domnated."” |In support of this
contention, Lopez points out that he was with the agents for two
and one-half hours before he was formally detained. He also

mai ntai ns that, because the agents had probabl e cause to arrest

hi mduring this period, he reasonably believed that he was not
free to | eave. Moreover, he notes that nost of this tinme was
spent behind closed doors inside a hotel room Finally, he
argues that the agents and officers dom nated the situation by
confronting himin his room challenging his answers, instructing
hi mto make phone calls, and followng himfromone hotel to

anot her .

The governnent counters that Lopez was not in custody
because he initiated the contact wwth the agents and cooperat ed
wth themin order to get "a better deal." First, the governnent
points out that it was Lopez' calls to Agent Johnson that
pronmpted Agent Woley and O ficer Garcia to contact Lopez at the
Days Inn. |In addition, the governnment woul d characterize the
situation as cooperation rather than custody because Lopez

permtted the agents to enter the hotel roomand voluntarily

2The district court granted Lopez' notion as to statenents
he made after the agents actually viewed the cocaine in the white
van, ruling that Lopez' interrogation had ripened into an arrest
at that point.
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answered their questions and conplied with their requests to nake
phone calls in an attenpt to avoid his own arrest.

We have held that a suspect is in custody for Mranda
pur poses when he has been placed under formal arrest or "when a
reasonabl e person in the suspect's position would have understood
the situation to constitute a restraint on freedom of novenent of
the degree which the |law associates with formal arrest.” United

States v. Bengivenga, 845 F.2d 593, 596 (5th Gr.) (en banc),

cert. denied, 488 U S. 924 (1988). Because Lopez' appeal

concerns statenents nade before his formal arrest, only the
"reasonabl e person” part of the test is relevant to our review.
Thi s reasonabl e person standard contenpl ates an individual who is
"neither guilty of crimnal conduct and thus overly apprehensive
nor insensitive to the seriousness of the circunstances.”" 1d.

I n appl ying the reasonabl e person test, our inquiry has
necessarily centered upon the particular facts and circunstances
of each case. Accordingly, we are wary of draw ng conparisons to
ot her cases to achieve the correct result. Nevertheless,
previous applications of this test are helpful in ascertaining
sone general factors that are gernmane to the custody anal ysis.

First, our cases have exam ned the duration of the restraint

in evaluating whether it rose to the degree of a formal arrest.

I n Bengi venga, we held that a citizenship check at the border did
not involve a degree of restraint associated wth formal arrest
in part because the checkpoint stop was a "brief detention,"”

whereas an arrest is "nore enduring." Bengivenga, 845 F.2d at

13



598. Simlarly, we have held that a custons inspection at an
airport was so tenporary and brief as to fall short of a

restraint that would trigger Mranda. United States v. Berisha,

925 F.2d 791, 797 (5th Cr. 1991).
On the other hand, we have expressly declined to establish
any tinme limts beyond which a detention will ripen into custody

per se. United States v. Harrell, 894 F.2d 120, 124 (5th Cr.),

cert. denied, 498 U. S. 834 (1990). In Harrell, we held that the

defendant's detention by immgration officials was not custodial,
despite the fact that it |asted 60-75 mnutes. The defendant
urged a rule that any detention over one hour requires Mranda
warnings as a matter of law. In rejecting this proposition, we
not ed that:

W agree with the defendant that a detention

of approximately an hour raises considerable

suspicion. W note, however, that neither

the agents nor the detai nee accurately knows

i n advance his expected delay. Overreliance

upon the length of the delay thus injects a

measure of hindsight into the analysis which

we w sh to avoid.
Harrell, 894 F.2d at 124 n.1. W also rejected any per se rule
because other factors nust be considered in the custody anal ysis,
inplying that even a |l engthy detention can be noncustodi al under
certain circunstances. 1d. at 124.

Anot her factor we have considered is whether the restraint

is "police dom nated." Bengivenga, 845 F.2d at 598. "Police

dom nation” in turn depends upon the public nature of a detention
and the nunber of officers involved. 1d. For exanple, a traffic
stop is less police-dom nated than a stationhouse detention

14



because it is subject to public scrutiny and usually only one or
two officers participate. 1d. W note, however, that even sone
private detentions, wholly renoved frompublic view, do not rise

to the I evel of custody. See, e.q., Harrell, 894 F. 2d at 125

(finding that a honme interrogati on was noncust odi al because a
reasonabl e person, questioned at honme, would not suffer a

restraint that net the Bengivenga test).

We have al so | ooked at whether the detai nee had any advance
notice of the restraint that would mtigate "the " subjective
fear a reasonabl e person m ght otherw se experience" when
detained. |d. at 599. This factor is present in citizenship and
i mm gration checkpoints, which travelers may | earn of in advance
and not be surprised when they are stopped. Harrell, 894 F. 2d at
124; Bengi venga, 845 F.2d at 599. 1In this regard, we noted that

the | aw enforcenent presence at such checkpoints "actually
assuages the reasonabl e person's perception of restraint."”
Bengi venga, 845 F.2d at 599.

Appl yi ng the reasonabl e person test to the instant case, we
believe the facts do not support Lopez' contention that he was in
custody between the tine the officers first contacted himat the
Days I nn and the point when the officers first observed the
cocaine at the LaQuinta Inn. Wile it is true that the period
Lopez spent with the officers was | engthy and generally not
subject to public scrutiny, other factors depict a scenario that
a reasonabl e person woul d not have understood to be a restraint

on par wwth formal arrest.
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At the outset, we find it particularly significant that
Lopez initiated his contact with | aw enforcenent by tel ephoning
Agent Johnson fromthe hotel room Although agents already had
Lopez under surveillance, it was the phone call to Johnson that
pronpted the visit from Agent Wholey and O ficer Garcia and the
subsequent questioning. Furthernore, Lopez permtted the
officers to enter into his hotel roomand voluntarily cooperated
with their investigation by answering their questions, making
phone calls, and driving the van to another |ocation. These
facts underm ne Lopez' argunent that, because the agents had
probabl e cause to arrest him a reasonabl e person would not think
he was free to | eave. Regardless of whether the agents had
probabl e cause,® a reasonabl e person in the context of having
initiated the contact with | aw enforcenent officials would not
percei ve that the questioning was custodi al.

Second, while Lopez' contact with officers largely took
pl ace out of the public eye, it was in his own hotel room as
opposed to a stationhouse or other |ocation controlled by the
police. Just as we held in Harrell that an interrogation in the
suspect's hone was not custodial, the fact that the contact here
occurred in a place where Lopez was | odged, al beit tenporarily,
contributed to the noncustodial nature of the questioning. In

addition, only two officers were in the hotel roomwth Lopez and

SAgent Whol ey testified that the agents did not have
probabl e cause to arrest Lopez until they verified that the white
van cont ai ned cocai ne.
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Rivera, Jr. Gyven these factors, we cannot agree with Lopez
contention that the questioning was "police-dom nated."

Finally, we note that, although Lopez did not have advance
noti ce of Agent Woley and Oficer Garcia's visit, he could
hardly have been surprised that he was contacted by | aw
enforcenent officials after inform ng Agent Johnson that he had
just driven to the hotel in a van that he suspected contai ned
cocaine. The fact that Lopez initiated the contact substantially
mtigated the "subjective fear" that a reasonable person in
Lopez' situation would have experienced. Because these factors
| ead us to conclude that Lopez was not in custody before the
agents observed the cocaine in the white van, we hold that the
district court properly refused to suppress the statenents Lopez

made during that period.

2. Querrero

CGuerrero argues that the district court erred in refusing to
suppress his statenents because they were obtained as a result of
an invalid warrantl ess arrest. Specifically, Querrero contends
that the agents did not have probabl e cause to arrest himat the
Wrevi ne townhone. The governnent counters that the information
it learned fromits surveillance of the Wrevine townhone and the
protective sweep of the prem ses provided sufficient basis for
CGuerrero's arrest.

Probabl e cause to arrest exists "when facts and

circunstances within the know edge of the arresting officer would

17



be sufficient to cause an officer of reasonable caution to
believe that an offense has been or is being commtted.” United

States v. Carrillo-Mrales, 27 F.3d 1054, 1062 (5th Cr. 1994)

(citing United States v. De Los Santos, 810 F.2d 1326, 1336 (5th

Cir.), cert. denied, 484 U.S. 978 (1987)), cert. denied sub nom

Austin v. United States, 115 S. C. 1163 (1995). Wile this is

an objective test, it does take into account the police officer's

experience and expertise. United States v. Raborn, 872 F.2d 589,

593 (5th Gr. 1989). The quantum of evidence required for
probable cause is "less . . . than would be required for
conviction -- that is, |less than proof beyond a reasonabl e doubt

-- but nore than a "bare suspicion. ld. (quoting Brinegar v.

United States, 338 U S. 160, 175 (1949)). Accordingly, we nust

evaluate the informati on known to Agent Woley at the tinme he
read Guerrero his rights to determ ne whether he acted with

probabl e cause.*

“The parties' briefs appear to indicate sone di sagreenent
over when Guerrero was actually placed under arrest. CQuerrero's
brief states that he was under full arrest when the officers
first subdued and handcuffed him yet in evaluating probable
cause, includes the informati on Agent Wol ey | earned during the
protective sweep that occurred after GQuerrero was handcuffed but
before he was read his rights. The governnent contends in its
brief that this represents a change in Guerrero's position on
appeal, and that therefore his claimnmust be reviewed for plain
error. GQuerrero's reply brief counters that it is the governnent
who has changed its position because its response to Guerrero's
nmotion to suppress states that Guerrero was arrested after
struggling with one of the police officers who tackled him At
the same tine, the reply brief places the arrest at a point after
Guerrero was renoved to the living roomand read his rights.

Thi s confusion was apparently resolved at oral argunment when
counsel for CGuerrero stated that she did not dispute that
CGuerrero was nerely detained while the officers perforned the
protective sweep and that he was not under full arrest until

18



Agent Wbol ey was aware that the white van had left the
Wrevi ne townhone that norning and that it contained
approximately 170 kilograns of cocaine. At the tinme, Agent
Wbol ey believed that the townhone had been under conti nuous
surveillance since the van left, although there apparently was a
break in surveillance between 9:15 a.m, when the van left, and
noon or 12:30 p.m \When the agents executed the search warrant
at the townhone, they received no response upon knocki ng and
announci ng their presence. Further, they had troubl e breaking
t hrough the door because it was either reinforced or being held
fromthe other side. Wen they finally nmade it through the door,
t hey observed Querrero facing the door and backing away fromit.

Wil e Guerrero was detai ned, Agent Wol ey perforned a
protective sweep of the prem ses. He observed the two seats that
apparently had been renoved fromthe van. He also noticed
several U Haul boxes simlar to those containing cocaine that he
had di scovered in the white van. Agent Wol ey found Guerrero's
phot ograph in the upstairs bedroom Finally, he concluded from
the townhone' s sparse furnishings and the single set of nen's
cl othes that the townhone was probably a "stash house" where
drugs are stored. Because CGuerrero was the only person on the

prem ses, his picture was found in the upstairs bedroom and

Agent Wboley read himhis rights. Therefore, for purposes of our
anal ysis, we accept as undi sputed that Guerrero was perm ssibly
detai ned while the agents perforned their sweep, see M chigan v.
Sumers, 452 U.S. 692, 705 (1981), and that he was under ful
arrest at the tinme Agent Woley read his Mranda warnings to him

19



there was only one set of nen's clothes, Agent Wol ey |inked
Guerrero to the townhone and the crimnal activity he believed
had occurred there. Gven this set of circunstances, we hold
t hat Agent Wol ey acted with probable cause in arresting
GQuerrero, and therefore, the district court did not err in
denying Guerrero's notion to suppress statenents he nade after

his arrest.

B. Sufficiency of the Evidence

Martinez and Guerrero both challenge the sufficiency of the
evi dence supporting their convictions.® The scope of our review
of the sufficiency of the evidence after conviction by a jury is
narrow. We nust affirmif a reasonable trier of fact could have
found that the evidence established guilt beyond a reasonabl e

doubt. United States v. Mergerson, 4 F.3d 337, 341 (5th Gr.

1993), cert. denied, 114 S. . 1310 (1994). W nust consi der

the evidence in the |ight nost favorable to the governnent,
including all reasonable inferences that can be drawn fromthe

evidence. United States v. Pigrum 922 F.2d 249, 253 (5th Cr.),

cert. denied sub nom Allen v. United States, 500 U S. 936

SLopez did not brief this issue nor did he adopt his co-
appel l ants' issues on appeal. Neverthel ess, the governnent
treated Lopez as having briefed the issue because Lopez argues
that, absent the statenents he sought to suppress, there is no
evidence linking himto the cocaine. |In fact, Lopez made this
argunent to show that, if we ruled that his statenents shoul d
have been suppressed, it was not harm ess error for the district
court to have admtted them Because we hold that the district
court properly denied Lopez' notion to suppress, we do not
address his argunent concerning harm ess error.
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(1991). The evidence need not exclude every reasonabl e

hypot hesi s of innocence or be wholly inconsistent with every
concl usi on except that of guilt, and the jury is free to choose
anong reasonabl e constructions of the evidence. 1d. at 254. On
the other hand, if the evidence, viewed in the |ight nbst
favorable to the prosecution, gives equal or nearly equal
circunstantial support to a theory of guilt and a theory of

i nnocence, we nust reverse the conviction. United States v.

Sanchez, 961 F.2d 1169, 1173 (5th Cr.), cert. denied, 113 S. C
330 (1992).

In order to prove conspiracy to possess narcotics with
intent to distribute the governnent must prove beyond a
reasonabl e doubt that (1) a conspiracy to possess narcotics with
intent to distribute existed, (2) the defendant knew of the
conspiracy and intended to join it, and (3) the defendant

participated in the conspiracy. United States v. Menesses, 962

F.2d 420, 426 (5th Gr. 1992). No proof of overt conduct is
required. United States v. Hernandez-Pal aci os, 838 F.2d 1346,

1348 (5th Gr. 1988). Any of these elenents, including
know edge, may be inferred fromcircunstantial evidence. United

States v. Espinoza- Seanez, 862 F.2d 526, 537 (5th Cr. 1988).

To prove possession with intent to distribute narcotics, the
gover nnent nust prove beyond a reasonabl e doubt that (1) the
def endant possessed the narcotics (2) knowingly and (3) with the
intent to distribute. Pigrum 922 F.2d at 255. "Possession of a

controll ed substance with intent to distribute can be actual or
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constructive, and may be proved by circunstantial evidence." |d.
In order to prove that a defendant has ai ded and abetted a crine
under 18 U. S.C. 8 2, the governnment nust prove (1) the defendant
associated with the crimnal venture, (2) the defendant
participated in the venture, and (3) the defendant sought by

action to nake the venture successful. United States v. @Gl l o,

927 F.2d 815, 822 (5th Cr. 1991). W have recogni zed t hat,

"[t]ypically, the sane evidence will support both a conspiracy

and an aiding and abetting conviction.”" United States v. Singh,

922 F.2d 1169, 1173 (5th Cir.), cert. denied, 500 U S. 938

(1991).

1. Martinez

Martinez contends that there is insufficient evidence to
support his convictions because there is no evidence that he ever
entered the notor home, that he saw or touched the cocai ne
therein, or that he received any noney or cocaine in any of these
transactions. The governnent counters that Martinez' association
wth Rivera, Sr., his presence when statenents were nmade by
ot hers about the quality of the cocaine, and his own statenents
about the cocaine that he made while transporting Thomas to the
not or honme are sufficient to sustain his convictions.

The record in this case contains anple evidence for a
reasonable trier of fact to find that Martinez was guilty of the
ai ding and abetting and conspiracy charges beyond a reasonabl e

doubt. Martinez was present when Rivera, Sr. and Thonmas agreed
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that Martinez would drive Thomas to the notor hone, which
cont ai ned approxi mately 168 kil ograns of cocaine. Also, Mrtinez
clearly knew that the notor hone contained cocaine, stated that
he had seen the cocaine, and attested to its quality. Finally,
Martinez drove Thonas to the notor hone. These facts provide
sufficient basis for the aiding and abetting conviction. The

exi stence of a conspiracy is supported by Lopez' connection to
both the white van and the notor honme, the fact that both
vehi cl es were parked at the sanme hotel during the alleged
conspiracy, and the simlarity of the markings on the boxes found
in the two vehicles and in the townhone. A reasonable juror
could infer from Martinez' presence during sone of the
conspirators' conversations and his statenents to Thomas about
the cocai ne that he knew of the conspiracy. That Martinez
traveled wth Rivera, Sr. to Houston, checked into the Western
Inn with Rivera Sr.'s noney, and drove Thomas to the cocaine
support the inference that Martinez intended to join the
conspiracy and participated init. Gven this evidence, we
believe that a reasonable trier of fact could find Martinez
guilty beyond a reasonabl e doubt of the conspiracy and ai di ng and

abetting charges.

2. Querrero
CGuerrero argues that the evidence is insufficient to support
hi s convictions because the governnent failed to show that he

knew of the conspiracy or that he participated in the venture in
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any way. The governnent counters that the evidence supports the
inference that the Wrevine townhone was a stash house and that
CGuerrero was in charge of it. The governnent further contends
that GQuerrero's false testinony at trial bolstered its case
agai nst him

Wil e the evidence against Guerrero is alnost entirely
circunstantial, we believe that a reasonable trier of fact
could find himguilty of the aiding and abetting and conspiracy
charges. Querrero's brief anal ogizes his situation to other
cases where we have found insufficient evidence to support
conspiracy and ai ding and abetting convictions. As with the
i ssue of custody, however, the fact-intensive nature of our
review on a sufficiency appeal inevitably underm nes sonewhat the
val ue of such conpari sons. Accordingly, our discussion nust
focus on the record in this case.

The agents arrested GQuerrero at the Wrevine townhonme from
whi ch the white van containing cocaine had |left that norning.
Al t hough nere presence at a crinme scene is itself insufficient to
sustain a conviction, we consider presence along with all other
circunstances in determ ning whether a reasonable jury could nake
the inferences to support the defendant's convictions. United

States v. Rosalez-Orozco, 8 F.3d 198, 201 (5th Cr. 1993). 1In

this case, the agents testified that they believed Guerrero had
been hol di ng the door when they tried to enter the townhone.
| nsi de the townhone, the agents found seats consistent wth those

t hat had been renpoved fromthe white van and U-Haul boxes siml ar
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to those used to transport the cocaine in the van. One of the
boxes was marked with the nunber "30" in a manner simlar to
those retrieved fromthe white van. A narcotics canine alerted
to another box inside the townhone. Agent Woley testified that
the seats, the boxes, the sparse furnishings, the single set of
men's clothing, and the fact that there were few cooking utensils
or linens and no phone service indicated to himthat the townhone
was a "stash house" and not a residence as Guerrero had cl ai ned.
CGuerrero lied to the agents by claimng he was from Pananma
rat her than Col onbi a because, according to his testinony, he did
not want the agents to associate himw th Col onbia. Al so, Agent
Wol ey testified that Guerrero stated he lived at the townhone
with a man whose nanme he could not recall, although Guerrero
deni ed speaking to Wwoley or saying that the townhone was his
residence. The jury was entitled to credit Agent Woley's

testinony in this regard. United States v. Gadison, 8 F.3d 186,

190 (5th Cr. 1993) (noting that the jury is the final arbiter of
credibility). Cuerrero's lie about his citizenship and

expl anation that he could not renenber his roommte's nane are
part of the overall circunstantial evidence fromwhich a

reasonable trier of fact could infer guilt. Rosalez-Orozco, 8

F.3d at 201 n.1 (concluding that the defendant's "i npl ausi bl e
expl anation" contributed to an inference of guilt). Agents |ater
di scovered CGuerrero's palmprint on one of the boxes of cocai ne
they found in the white van. Also, title to the brown van that

the agents had observed driving in tandemw th the white van was
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in Guerrero's nane. Finally, GQuerrero was present when the van
was purchased in his nane with $9,990 in cash. In sum we find
that this evidence provides sufficient basis for a reasonabl e
trier of fact to infer that Guerrero knowi ngly and intentionally
joined the conspiracy and participated in it. This sane evidence
is also sufficient to support Guerrero's aiding and abetting

convi cti on.

C. Evidentiary Rulings

CGuerrero's final argunent on appeal is that the district
court erred in admtting the opinion testinony of narcotics
of ficers about the operating procedures of drug traffickers.
Martinez adopts this argunment and al so contends that the district
court erred in admtting evidence of the offenses of his co-
def endants because its probative val ue was substantially
outwei ghed by its prejudicial effect.

We review the district court's rulings on the admssibility

of evidence for abuse of discretion. United States v. MAfee, 8

F.3d 1010, 1017 (5th Cr. 1993); United States v. Jardina, 747

F.2d 945, 950 (5th Cr. 1984), cert. denied, 470 U S. 1058
(1985). If we find an abuse of discretion, the next step in our
inquiry is to determ ne whether the erroneous adm ssi on of

evi dence was harm ess. | n nmaking such a determ nation, we nust
deci de whet her the inadm ssible evidence actually contributed to

the jury's verdict; we will not reverse unless the evidence had a
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substantial inpact on the verdict. United States v. (Gadison, 8

F.3d 186, 192 (5th Cr. 1993).

1. Opinion Testinony Regarding Drug Trafficking Operations

CGuerrero and Martinez argue that the district court abused
its discretion in permtting Agents Johnson and Woley to
testify, based on their training and experience, about the
operating procedures of drug traffickers and the Wrevine
t ownhone' s resenbl ance to a "stash house." They contend that
this evidence was irrel evant, specul ative, not hel pful to the
jury, and so potentially prejudicial as to require reversal. The
governnment counters that the operations of narcotics dealers is a
perm ssi bl e subject of expert testinony under Federal Rule of
Evi dence 702 and that the agents' testinony in this case assisted
the trier of fact.

We have held that "an experienced narcotics agent nmay
testify about the significance of certain conduct or nethods of
operation unique to the drug distribution business, as such
testinony often is helpful in assisting the trier of fact

understand the evidence." United States v. Washi ngton, 44 F. 3d

1271, 1283 (5th Gir.), cert. denied, 115 S. C. 2011 (1995). In

Washington we cited United States v. Boney, 977 F.2d 624 (D.C

Cr. 1992), as authority for this rule. The officer in Boney
mat ched the defendants and their actions with paradigmroles in a
drug operation, testinony which the court held not to anbunt to

an i nperm ssi ble opinion on the defendants' guilt. [1d. at 631.
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Agent s Johnson and Wholey offered simlar testinony in this case.
They descri bed how drug trafficking operations are organi zed and
opi ned that the state of the Wrevine townhone suggested that it
was a "stash house.” It was permssible for the agents to

anal yze the evidence in this manner, based on their training and
experience, in order to aid the jury's understandi ng w t hout
offering a direct opinion on the defendants' guilt. The district

court did not abuse its discretion in admtting this evidence.®

2. Extrinsic Ofense Evidence

Martinez al so argues that "[t]he district court erred by
admtting the conm ssion of extrinsic offenses by co-defendants
in controvention [sic] of Federal Rules of Evidence 403."
Specifically, Martinez contends that it was error to admt
certain "overwhel m ng extraneous evi dence concerning errant drug
informants, street values of cocaine and . . . covert activities
of alleged [C]olunbian drug organi zati ons" because its probative
val ue was substantially outweighed by its prejudicial effect.
Martinez' brief, however, offers no specific exanples of evidence

admtted at trial to support his contention, nor does it include

The parties dispute the proper standard of review to be
applied on this issue. The governnent contends that the
appellants failed to nmake specific objections at trial to sone of
the testinony that they claimis inadm ssible, and therefore,
adm ssion of that testinony nust be reviewed for plain error.
Appel l ants argue that they were not required to nake those
obj ecti ons because they had al ready objected to simlar
testinony. Because we find that the trial court did not conmt
an abuse of discretion in admtting any of the testinony in
guestion, we need not consider whether the stricter standard of
plain error review should be applied.
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any citations to the record. It is clear fromthe governnent's
brief that this om ssion has prevented the governnent from
responding to Martinez' argunent.

The appellant's brief nmust contain the "contentions of the
appel l ant on the issues presented, and the reasons therefor, with

citations to the authorities, statutes and parts of the record

relied on." Fed. R App. P. 28(a)(4) (enphasis added). Because
Martinez failed to do this, we do not consider the issue as

properly before this Court. United States v. Abrons, 947 F.2d

1241, 1250 (5th Gr. 1991), cert. denied, 112 S. C. 2992 (1992).

D. Material Variance

Martinez' final argunment on appeal is that: "The district
court erred by admtting evidence consistent wwth a single
conspiracy, to which the appellant Luis Martinez was not a
party." Notw thstanding this caption, Martinez' briefing of the
i ssue does not concern the erroneous adm ssion of evidence;
rather, Martinez contends that the governnent proved two separate
conspiracies at trial. Because the indictnment charged only one
conspiracy, we thus construe Martinez' argunent to be that there
was a material variance between the governnent's proof and the
i ndi ctnent.’

A material variance occurs when there is a variance between

t he proof adduced at trial and the indictnent, but the variance

The governnent briefed the issue as if it were a materi al
variance cl aim
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does not nodify any of the essential elenents of the crine

charged in the indictnent. United States v. Puig-Infante, 19

F.3d 929, 935 (5th Cir.), cert. denied, 115 S. C. 180 (1994).

"W will not reverse a conviction for such a variance in the
evi dence unless 1) the defendant establishes that the evidence
the governnent offered at trial varied fromwhat the governnent
alleged in the indictnent, and 2) the variance prejudiced the

defendant's substantial rights." 1d. at 935-36 (quoting United

States v. Jackson, 978 F.2d 903, 911 (5th Gr. 1992), cert.
deni ed, 113 S . 2429 (1993)).

The indictnment charged a single conspiracy to possess with
intent to distribute in excess of five kilograns of cocaine from
on or about July 15, through on or about July 20, 1993. Wth
respect to the proof, "[wje nust affirmthe jury's finding that
t he governnent proved a single conspiracy unless the evidence and
all reasonable inferences, examned in the |ight nost favorable
to the governnent, would preclude reasonable jurors from findi ng

a single conspiracy beyond a reasonable doubt." United States v.

DevVarona, 872 F.2d 114, 118 (5th Cr. 1989). In making this
determ nation, we examne (1) whether there was a conmon goal
(2) the nature of the schene, and (3) whether the participants in

the various transactions overl apped. Puig-Infante, 19 F.3d at

936 (5th Cir. 1994).
The governnent produced anpl e evidence that the cocai ne
| oads seized fromthe white van, the notor honme, and the Park

Leaf Lane residence were related. The boxes of cocaine retrieved
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fromthe van and the notor hone bore simlar markings indicating
the nunber of kilogranms in each. Agents followed the white van
fromthe Wrevine townhone to the Days I nn hotel where the notor
home was | ater found, and eventually to the Park Leaf Lane

resi dence, where it was parked when they di scovered cocai ne on
the prem ses. Wile no cocaine was found at the Wrevine

t ownhone, it contained boxes simlar to those found in the van
and the notor hone. A narcotics dog alerted to one of these
boxes. Furthernore, CGuerrero was arrested at the townhone and
his pal mprint was found on one of the boxes taken fromthe white
van. Lopez had rented the notor hone on July 13 and was dri Vi ng
the white van two days | ater when agents di scovered the cocaine
in that vehicle. R vera, Jr. acconpanied Lopez in the white van
and his fingerprints were found on the notor hone rental receipt.
Rivera, Sr. referred to the cocaine in the notor hone and that in
the white van as the "first |oad" and the "second | oad."

Martinez traveled with Rivera, Sr. to Texas and was present when
Ri vera, Sr. and Thomas di scussed their cocai ne transaction.
Martinez hinself drove Thomas to the notor honme and di scussed the
origin and the quality of the cocaine en route. This evidence
provi des sufficient basis fromwhich a reasonable trier of fact
could infer that a single conspiracy to distribute the three

| oads of cocai ne existed. Accordingly, we hold that there was no
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fatal variance between the indictnment and the governnent's proof
at trial.®

Even if Martinez could establish that sone of the proof
offered at trial varied fromthe allegations of the indictnent,
he must still prove that the variance prejudiced his substanti al
rights. 1In addressing this issue, we have noted that the
i ndi ctment nust provide the defendant with adequate notice to
allow himto prepare his defense and nust not | eave himopen to
| ater prosecutions because the offense was not defined with

particularity. Puig-Infante, 19 F.3d at 936 (citing United

States v. Hernandez, 962 F.2d 1152, 1159 (5th Cr. 1992)). \Were

the all eged vari ance has been one between an indictnment charging
a single conspiracy and proof establishing nultiple conspiracies,
our concern has focused on "the danger of transference of guilt,
i.e., the danger that despite denonstrating his | ack of

i nvol venent in the conspiracy described in the indictnent, a

def endant nmay be convicted because of his association with, or
conspiracy for other unrel ated purposes, codefendants who were

menbers of the charged conspiracy.” [d. (quoting United States

v. Hernandez, 962 F.2d 1152, 1159 (5th Gr. 1992)).

8Martinez contends that the governnent proved two
conspiraci es because it took the position in its trial nmenorandum
that Rivera, Sr. and Martinez conspired with other defendants to
steal the cocaine in the notor honme fromits owners. Wile it is
true that the governnent alluded to this theory in a footnote, it
mai nt ai ned that one conspiracy to distribute the cocai ne exi sted.
Because the governnent's proof at trial supports an inference
that there was a single conspiracy, we find Martinez' argunent to
be without nerit.
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In the present case, the district court instructed the jury
that the indictnment charged one conspiracy, and that the jury had
to acquit any defendant it found not to be a nenber of the
charged conspiracy, even though that defendant may have been a
menber of another conspiracy. The court also cautioned the jury
to consi der each defendant and each count separately and
individually. W have held that such instructions provide
adequate protection fromthe danger of transference of guilt
where a single conspiracy is charged but the defendant is a

menber of an uncharged conspiracy. 1d.; United States v. Querra-

Marez, 928 F.2d 665, 672 (5th Cr.), cert. denied, 502 U S. 917

(1991). Therefore, we find that any vari ance between the proof
at trial and the indictnent did not affect the defendant's

substantial rights.

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's
j udgnent of conviction and sentence as to each of Marti nez,

Lopez, and Cuerrero.

33



