IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20086
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

MAURI CI O RUEBEN

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR H 91 59-7)

(March 31, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

Inthis direct crimnal appeal by Defendant-Appell ant Mauricio

Rueben!, the sole issue of consequence is whether the plea

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.

'n the record, the defendant's surnane is spelled "Rueben"
however, in his appellate brief, he spells his nane "Reuben." For
record consi stency, we here use the spelling used in the record.



agreenent between Rueben and the governnent was breached when the
governnent in its discretion determned that Rueben had failed to
provi de substantial assistance and thus refused to file a notion
for a downward departure at sentencing. Concluding that in the
pl ea agreenment the governnent retained its discretion, and in
exercising it acted neither arbitrarily and capriciously when
determning that Rueben had failed to provide substantial
assi stance nor wunconstitutionally or with an unconstitutional
motive in not filing the notion to depart downward, we affirmthe
rulings of the district court and thus the sentences it inposed on
Rueben.
I
FACTS AND PROCEEDI NGS

Pursuant to a plea agreenent, Rueben pleaded guilty to
conspiracy to possess wthintent to distribute over 1000 kil ograns
of marijuana and noney | aunderi ng. The plea agreenent provided
that the governnent would file a nmotion for a downward departure

ifsQin its discretionSQRueben was determned to have provided

substanti al assistance.

Rueben was i ntervi ewed several tinmes by a governnent agent and
two prosecutors. After the second interview, the prosecutors were
convinced that Rueben was not being conpletely truthful, was
backtracki ng, and was not fully admtting his own guilt. That in
turn led the governnent to conclude that Rueben had not provided
substantial assistance and that it was not bound to file a notion

for downward departure based on substantial assistance.



Rueben filed a notion to del ay sentenci ng and sought a heari ng
on his assertion that the governnent had breached the plea
agreenent . He also filed a notion for discovery to prepare for
that hearing. The district court granted a delay in sentencing,
after which Rueben filed a notion for specific performance of the
pl ea agreenent or, alternatively, towthdrawhis guilty plea. The
district court ordered the governnent to bring specified docunents
to the hearing for the court to exam ne and then determ ne which if
any of the docunents should be furnished to Rueben.

The district court conducted that hearing, and Rueben's
counsel received copies of notes taken by the governnent duringits
interviews of Rueben. After the hearing, the district court
determ ned that the governnent had nmade a prima facie show ng that
it had a rational basis for refusing to file a substantial
assi stance notion for downward departure under 8§ 5K1.1 of the
guidelines; and the court denied Rueben's notion for specific
performance of the plea agreenent. In its subsequent nmenorandum
opinion the court stated that the subject notes "denbnstrate the
governnent's contenporaneous concern over the veracity and
conpr ehensi veness of Rueben's testinony. These concerns are valid,
supported by the evidence, and enough to justify the governnent's
exercise of discretion.”

The district court sentenced Rueben to a 360 nonth term of
i nprisonnment for the conspiracy offense, foll owed by a 10-year term
of supervised release, and a concurrent 240-nonth term of

i nprisonment on the noney | aundering of fense, followed by a 3-year



term of supervised release. Rueben tinely filed a notice of
appeal . 2
|1
ANALYSI S

Rueben contends that he is entitled to a dowward departure
for providing substantial assistance to the governnent, and that
the governnment's arbitrary, bad faith refusal to file a § 5K1.1
nmotion constituted a due process violation. He also insists that
he is entitled to specific performance of the plea agreenent.

"[When a qguilty plea rests in any significant degree on a
prom se or agreenent of the prosecutor, so that it can be said to
be part of the inducenent or consideration, such prom se nust be

fulfilled." United States v. Valencia, 985 F. 2d 758, 761 (5th Cr

1993) (internal quotations and citation omtted). Rueben, as the
party alleging a breach of the plea agreenent, bears the burden of
proving the underlying facts establishing a breach by a

preponderance of the evidence. United States v. Garcia-Bonilla,

11 F.3d 45, 46 (5th Gr. 1993). To determ ne whether the
governnent breached the plea agreenent, the court nust consider

"whet her the governnent's conduct is consistent wwth the parties

reasonabl e understanding of the agreenent."” | d. (i nternal
quotations and citation omtted). This inquiry is a question of
| aw, which we review de novo. |[d.

The governnent's decision to seek a reduction of the

2Rueben's notice of appeal will be treated as filed on the
date of and after the entry of the judgnent under Fed. R App. P
4(b) .



defendant's sentence is discretionary. See Wade v. United States,

u. S. , 112 S. C. 1840, 1843-44 (1992). The governnent
neverthel ess may bargain away this discretion in a plea agreenent.

United States v. WAatson, 988 F.2d 544, 552 (5th Cr. 1993), cert.

denied, 114 S. C. 698 (1994). W reviewthe | anguage of the plea
agreenent to determne if the governnent has retained its
discretion to file a 8 5K1.1 notion or has negotiated it away.

Garcia-Bonilla, 11 F.3d at 47; \Watson, 988 F.2d at 548.

Based on the following |language in the plea agreenent in

Garcia-Bonilla, we found that the governnent had retai ned absol ute

di scretion concerning whether to file a 8 5K1. 1 downward departure
nmotion: "The defendant agrees that the decision whether to file
[a 5K1.1] notion rests within the sole discretion of the United

States." Grcia-Bonilla, 11 F.3d at 47. In contrast, we held in

Wat son that the foll ow ng | anguage did not reserve the governnent's
discretion to file a 8 5K1.1 notion: "[I]f the defendant conplies
wth section 5K1.1 of the sentencing guidelines, the Governnent

will file a notion . . . asking for a dowmward departure .

VWAt son, 988 F.2d at 548. See also United States v. Wlder, 15 F. 3d

1292, 1295 (5th Gr. 1994) (plea agreenent stating governnent wll
file notion "in the event it is determned that [WIder] provides
subst anti al assistance" bound governnent to file notion).

When the governnment does retain its discretion to file the

motion for sentence reduction, a defendant who provides
substanti al assistance wi thout receiving a dowward departure is

not entitled "to a renedy or even to discovery or an evidentiary



hearing' unless the prosecution relied on an unconstitutional

motive" inrefusingtofile the notion. Garcia-Bonilla, 11 F. 3d at
46 (quoting Wade, 112 S. Ct. at 1844). Ceneralized allegations of
an i nproper notive are insufficient to establish a constitutional
violation. Wde, 112 S. C. at 1844. On the other hand, when the
governnent does not retain discretion, "a district court has
authority to determ ne whet her a defendant has satisfied the terns
of his plea agreenent, even if one of those terns deals wth
assi stance to the governnent." Watson, 988 F.2d at 553.

Here, the district court reviewed the circunstances to
det erm ne whet her the governnent had a rational basis for refusing
to file the notion. The district court did not nake an express
finding whether the governnent had retained discretion to file a
8§ 5K1.1 notion in the plea agreenent. Rather, in evaluating the
pl ea agreenent, that court in effect anal yzed the case both ways:
It considered whether the governnent correctly determ ned that
Rueben had not provided substantial assistance; and it consi dered
whet her the governnent's refusal to file the nption was so
arbitrary as to be unconstitutional. In so doing, the district
court concluded that the governnent's interview notes established
that its concern "over the veracity and conprehensiveness of
Rueben's testinony . . . [was] valid, supported by the evidence,
and enough to justify the governnent's exercise of discretion.”
The district court also concluded that the governnent had a
rational basis for refusing to file the notion, and therefore did

not act so arbitrarily as to be unconstitutional.



The plea agreenent in the instant case provides in pertinent
part that "[i]f in the judgnment and sole discretion of the United
States, the defendant's cooperation anobunts to "~ substanti al
assi stance,' the United States wll file a notion for departure

pursuant to Section 5K1.1 of the Sentencing Guidelines and Policy

Statenents which notion will recommend that the defendant be
sentenced to a term of inprisonnent of 15 years, not including
supervi sed rel ease." (enphasis added). The plea agreenent also
provides that "the defendant understands and agrees that the
decision to file a notion for substantial assistance pursuant to
5K1.1 rests entirely with the United States. The def endant
acknow edges that the refusal to file such a notion is not grounds
for wthdrawal of his guilty plea.™

The |anguage of the plea agreenent in this case differs

sonmewhat from that in both the Wtson and Grcia-Bonilla
agreenents. The instant plea agreenent provides, in the
declarative nood, that the governnent "wll"sQnot, in the

i nperative nood, shallsqgfile a 8 5K1.1 notion, if inits "judgnent

and sole discretion," the governnent determ nes that Rueben has

provi ded substantial assistance. The agreenent sub judice also
provides that the decisionto file the notion "rests entirely with

the United States.™ The latter |anguage closely resenbles the

| anguage in Garcia-Bonilla. Although the instant agreenent does
not specifically state that the governnent retains "sole

di scretion” to nake the notion, it enploys that phrase to condition

the obligation of the governnent in determning whether



"substantial assistance" has been provi ded by Rueben. When read in
context, the semantical differences between these phrases and t hose

in Garcia-Bonilla do not constitute a legal distinction. Also, the

instant agreenent's statenent that the governnent "will" (not
shall) file the notion, being expressly conditioned on the

governnent's discretionary determnation whether Rueben has

provi ded substantial assistance, clearly constitutes retention by
t he governnent of its discretion concerning the filing of a § 5K1.1
motion. Thus, only an arbitrary and capricious determ nation by
the governnent that Rueben failed to provide substantia
assi stance, or a showi ng of an unconstitutional notive on the part
of the governnent, could entitle Rueben to relief.

Rueben has clearly failed to neet his burden of show ng that
the governnent was arbitrary and capricious, i.e., that it abused
its discretion, in concludingthat he failed to provide substanti al
assi stance. As ordered by the court, the governnent presented its
interview notes, which reflected that Rueben's statenments were
inconsistent with those of his co-defendants and were not
conpletely truthful. Addi tionally, Rueben nmade no specific
all egations and presented no evidence to show that he furnished
substantial assistance to, and fully cooperated wth, the
governnent. Rather, he nerely nade a generalized allegation that
he provi ded substantial assistance. Hi s conclusional allegations
are not sufficient to establish that the district court erred in
finding that the governnent's refusal to file the notion was

supported by the evidence and had a rational basis.



Rueben has also failed to nmake specific allegations or to
pr esent any evidence showing that the governnent acted
unconstitutionally or had an unconstitutional notive for not filing
the 8 5K1.1 notion. Again, his generalized allegation that the
governnent acted arbitrarily and in bad faith falls well short of
that which is needed to establish a constitutional violation.

Nei t her has Rueben shown that he is entitled to additional
di scovery or to an evidentiary hearing. The district court
permtted limted additional discovery when it ordered the
governnment to provide copies to Rueben of notes taken during the
governnent's interviews of Rueben. Moreover, the court did hold a
hearing on Rueben's notion for specific performance of the plea
agreenent. Al though Rueben's counsel presented only oral argunent
at the hearing, he had the opportunity to present other evidence
supporting Rueben's allegations, assumng any such evidence
exi st ed.

G ven the absence of nerit in Rueben's claim we are satisfied
that the district court correctly determ ned that "Rueben [was] not
entitled to [additional] discovery because the evidence already
di scovered [was] sufficient.” For the foregoing reasons, the
rulings of the district court are, in all respects,

AFFI RVED.



