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Per Curiam **
Def endant - appel l ant Gary Lynn McDuff (MDuff) appeals his
conviction on two counts of engaging in a nonetary transaction in

crimnally derived property in violation of Title 18 U S.C. §

1957. McDuff presents five points of error related to the

* District Judge of the Southern District of Texas, sitting by
desi gnati on.

** pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



district court's instructions to the jury, a challenge to the
sufficiency of the evidence, and a claimof inproper comment by

the prosecution. For the reasons that follow, we affirm

| . BACKGROUND

McDuff and John F. Baker, Jr. (Baker) were indicted in My,
1993. Prior to trial, the district court on McDuff’s notion
severed the defendants and proceeded with McDuff’s trial on two
counts of violating 8 1957. During trial, MDuff represented
hinself wth the assistance of a Federal Public Defender as
court - appoi nted standby counsel. A jury returned verdicts of
guilty on both counts.

Anmong the facts elicited at the trial were the foll ow ng.

In 1985, McDuff, a honebuilder, joined with an acquai ntance,

Roger Mles Scott, Jr. (Scott), a building materials salesman, in
form ng a nortgage business named McDuff, Scott & Associ ates
(MSA). MBA earned noney through the purchase and sal e of

nort gage notes and enjoyed early financial success. MBA' s
success waned and by February, 1988, the conpany filed a chapter
11 bankruptcy petition. MDuff endeavored to maintain MSA' s
viability and sought operating capital fromvarious sources.

McDuf f owned a house he had purchased and renodel ed. Scott
had purchased a residential |lot and had McDuff’s construction
busi ness, Shil oh Hones, begin construction of a house on the |ot.

Wth McDuff's house and Scott's half-built house as the only



remai ni ng potential sources of collateral to raise funds, MDuff
called a real estate broker, Nick Glbreath (Glbreath), in
April, 1988. MDuff offered Glbreath a ten percent comm ssion
to find an investor willing to enter into a sell/lease back
arrangenent with the houses. Under MDuff's proposal, the

i nvestor woul d purchase the properties at half their appraised
values wth a | ease agreenent for ninety days. At the end of the
ni nety day period, the investor would sell the properties back
for a $50,000 profit on each house.

G | breath contacted Laurence Zonper (Zonper), a real estate
broker who led Glbreath to the codefendant, Baker, who enlisted
the participation of Cornerstone Savings Association (CSA), a
federally insured financial institution. Baker was a forner
sharehol der and director of CSA and still had ties with CSA s
chairman, JimGlbert (Glbert). GIlbreath, Baker, and G| bert
di scussed terns of an agreenent with MDuff.

Under the parties' first understanding of the terns, CSA
woul d purchase the properties with a | ease buy/ back agreenent
wthin 90 days. Shortly before closing on the deal, Baker
comuni cated to G| breath that, because of the state honestead
| aws, the purchase could not be made as planned but that a | oan
could be nmade to a corporation in good standing to purchase the
properties. Glbreath assuned that, even with an internediary,
Baker and CSA would still be the de facto purchasers and receive
the profit fromresale. G | breath suggested a hol di ng conpany,

Sigma I nvestnents (Signma), owned by himand his associ ate,



M chael Lubrano (Lubrano). Sigma's nmjor asset was a thirty
percent share in an apartnent house investnent, which had
decl ared bankruptcy in February 1988 and was reorgani zed in May
1988. Under instruction from Baker, G| breath obtained a $15, 000
check from McDuff, drawn on an account with insufficient funds,
toinflate Sigma's cash holdings. Lubrano went to CSA' s office
and signed docunents incorrectly stating assets of Sigma as
substantial and liabilities as few Despite objections from CSA
| oan departnent enpl oyees, G| bert obtained approval of the | oans
to Sigma for the purchase of the houses. G| breath and Lubrano
did not anticipate nmaki ng any paynents on the | oan.

The cl osing on the I oan on McDuff's house occurred on My
25, 1988. The previous day, MDuff and Lubrano opened an account
under the nanme Consolidated Hol dings. Checks drawn fromthis
account required signatures of both Lubrano and McDuff, although
Lubrano stated he often signed bl ank checks upon McDuff's
request. Lubrano and Gl breath testified that McDuff did not
want to involve Scott in the transactions or allow Scott to have
access to the funds. Proceeds fromthe |Ioan on the sale of the
McDuf f house in the amount of $ 188,484, which represented a
portion of the $ 275,000 sale price, went into the Consolidated
Hol di ngs account. Fromthe Consolidated Hol di ngs account
G | breath and Lubrano were paid a ten percent fee and McDuff used

$ 140,198.30 to purchase cashier's checks.! MDuff paid

IThe transfer of the $ 140,198.30 is the transaction recited
in the first count of the indictnent.
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creditors and obtained a dism ssal of MSA s bankruptcy petition.
At Baker's request, a $10, 250 check from Consol i dated Hol di ngs
was witten to Zonper. Zonper, in turn, paid $8,250 to Baker.

The | oan on Scott's house was structured to acconmodate the
actual purchase of the property for $100,000 and funding to
conpl ete construction with a $180,000 line of credit. On June
13, 1988, Sigma executed the note and deed on the Scott house.
The proceeds fromthis sale also went into the Consoli dated
Hol di ngs account. A check for $34,002 was drawn fromthe account
with a neno stating it was for MSA.2 Zonper was paid a
$5000 fee fromwhich Baker was paid $3000. Several draws from
the line of credit were made for construction totaling around
$100, 000. Only about half of that anpbunt went into the
Consol i dat ed Hol di ngs account and the remai nder stayed with
G | breath and Lubrano. The Scott house showed few signs of
addi tional construction.

Over the next few nonths, MSA' s situation did not inprove.
Sigma failed to nake any paynents to CSA and defaulted on the
| oans. CSA proceeded to foreclose on the two properties. An
enpl oyee from CSA, Richard McCabe (M:Cabe), testified that he
spoke with McDuff during the forecl osure process. MCabe stated
that McDuff told himthe | oans were for MSA, that the | oans could
not be nmade directly because honestead | aws woul d prevent

f or ecl osure. From McCabe's recol |l ection of McDuff's statenents,

°This transfer is the transaction recited in the second
count of the indictnent.



G | breath and Lubrano were to receive twenty percent of the |oan
proceeds and Baker and G lbert were also to receive twenty

percent of the | oan proceeds.

I'1. JURY | NSTRUCTI ON CLAI M5

McDuff's first three grounds for this appeal surround the
district court's instructions to the jury. Rule 30, Fed. R
Crim P. states in part that “[n]Jo party may assign as error any
portion of the charge or om ssion therefromunless that party
objects thereto before the jury retires to consider its verdict,
stating directly the matter to which the party objects and the
grounds of the objection.” Rule 52(b) states in part that
“Ipl]lain error or defects affecting substantial rights nay be
noti ced al though they were not brought to the attention of the
court.” As McDuff failed to tinely object to the court's

instructions, we would review for plain error. U.S. v. Restivo,

8 F.3d 274, 278-79 (5th Gr. 1993), cert. denied, u. S ,

115 S. . 54 (1994).
Under the plain error standard, there first nust be error,
which is defined as "a deviation froma legal rule in the absence

of avalid waiver." U.S. v. Calverley, 37 F.3d 160, 162 (5th

Cir. 1994), cert. denied, u. S , 115 S. & 1266 (1995).

Next, the error nust be "plain," so obvious that "the trial judge
and prosecutor were derelict in countenancing it, even absent the

defendant's tinely assistance in detecting it." U.S. v Frady, 456




U S 152, 102 S. . 1584, 1592 (1982). And, the defendant
carries the burden to show that the error affected substantial
rights. Normally, this neans the error nust be prejudicial,
af fecting the outcone of the proceeding. Calverley, 37 F.3d at
164 (citing U.S. v. dano us _ , 113 s.a. 1770, 1778

(1993)). Upon a denonstration of plain error, an appellate court
is enpowered to exercise renedial discretion. "The Court of
Appeal s should correct a plain forfeited error affecting
substantial rights if the error 'seriously affect[s] the
fairness, integrity or public reputation of judicial
proceedings’." dano at 1779. Noting this standard, we turn to

the first three points of error.

A. Failure to Include Elenents of Bank Fraud
In the first ground raised, MDuff contends that the
district court erred in failing to instruct the jury on the
el emrents of bank fraud, which was the "specified unlawful
activity", of the noney |aundering charges. "Generally, failure

to instruct the jury on every essential elenent of the offense is

error." US v. Wllians, 985 F.2d 749, 755 (5th Cr.), cert.
deni ed, U. S. , 115 S. Ct 1266.

McDuff was charged and convicted for engaging in nonetary

transactions in crimnally derived property under 8§ 1957.% |In

3 Title 18 U.S.C. 8§ 1957 provides in pertinent part:

(a) Woever, in any of the circunstances set forth in
subsection (d), know ngly engages or attenpts to engage
in a nonetary transaction in crimnally derived
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addition to reading the statute to the jury, the court charged
the jury on the elenents of this offense as foll ows:

For you to find the defendant Gary L. MDuff
guilty of the crines charged in Counts One and Two of
the indictnent, you nust be convinced that the
Gover nnent has proved each of the foll ow ng beyond a
reasonabl e doubt:

FI RST, the defendant know ngly engaged or
attenpted to engage in a nonetary transaction;

SECOND, the defendant knew that the transaction
involved crimnally derived property;

THI RD, the crimnally derived property nust be of
a value greater than $ 10, 000;

FOURTH, the crimnally derived property nust al so,
in fact, have been derived froma specified unl aw ul
activity; and

FI FTH, the nonetary transacti on nmust have taken
place in the United States.

property that is of a value greater than $ 10,000 and
is derived fromspecified unlawful activity, shall be
puni shed as provided in subsection (b).

* * *

(c) In a prosecution for an offense under this section,
the Governnent is not required to prove the defendant
knew that the offense fromwhich the crimnally derived
property was derived was specified unlawful activity.

(d) The circunstances referred to in subsection (a)
are- -

(1) that the offense under this section takes
place in the United States..

* * *

(f) As used in this section--

(1) the term"nonetary transaction" neans the
deposit, withdrawal, transfer, or exchange, in or
affecting interstate or foreign commerce, of funds or a
monetary instrunment...by, through, or to a financial
institution...

(2) the term"crimnally derived property" neans
any property constituting, or derived from proceeds
obtained froma crimnal offense; and

(3) the term"specified unlawful activity" has the
meani ng given that termin section 1956 of this title.



The district court's instructions on the elenents tracked the
wordi ng of the statute.* MDuff asserts that this was
insufficient. MDuff maintains that, since the "specified

unl awful activity" in this case was bank fraud® the court should
have instructed the jury on the elenents of that offense or
defined it in sonme manner.

For support, MDuff points to U.S. v. Lovett, 964 F.2d 1029

(10th Gir.), cert. denied, 506 U S. 857, 113 S. . 169 (1992).

Consi dering a double jeopardy chall enge to separate convictions
for a § 1957 offense charged with a § 2314 offense (interstate
transportation of fraudulently obtained funds), the Tenth G rcuit
concluded "that the elenents of the particular 'specified
unlawful activity'... are essential elenents that the prosecution
must prove in order to establish a violation of § 1957." 1d. at
1041-42. MDuff concedes the statenent is dictum but avers that
a simlar conclusion is mandated in the present context. MDuff
further suggests that 8§ 1957 is akin to the Racketeer Influenced
Corrupt Organi zations Act,(RICO 8§ 18 U S.C. § 1962(c), and cites

a pattern jury instruction for offenses under RI CO which provides

4 As this Court has previously stated, “[We are generally
not inclined to reverse on the basis of instructions which
accurately state the law and to which there was no objection
sinply because the court did not provide nore guidance as to the
meani ng of the offense.” U S. v. Saks, 964 F.2d 1514, 1522 (5th
Cr. 1992).

°Title 18 U.S.C. 8§ 1344 proscribes, in pertinent part, any
schene “to obtain any of the noneys, funds, credits, assets,
securities, or other property owned by, or under the custody or
control of, a financial institution, by neans of false or
fraudul ent pretenses, representations, or promses.”
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that, if the predicate racketeering acts are not separately
charged, the elenents for those offenses are to be given as part
of the "racketeering activity" instruction. |In this case, bank
fraud was not separately charged in the indictnent. MDuff also
calls our attention to a jury note which he says nmani fested sone
confusion. The jury inquired: "Is it illegal to use a third
party to obtain a | oan?" The court responded: "The court has
provided the instructions on the law you are to follow during
your deli berations.”

Undeni ably, McDuff’s convictions were warranted only if the
governnment proved that a “specified unlawful activity”, bank
fraud, had occurred in this case. The Court notes that when the
district court asked for objections to the proposed jury
instructions, McDuff had Tom Berg, his standby counsel, present
his objections. Standby counsel objected to the governnent’s
proposed instructions on “wllfulness” by stating that it was not
an el enent of the noney |aundering statutes, but it was of bank
fraud. An exchange with the trial judge ensued in which standby
counsel stated McDuff’s position that he was not denying there
was bank fraud, but rather that he had participated in it or had

know edge of it. The excerpt is as foll ows:

MR BERG | think it’s an el enent of bank
fraud, but | don't think it’'s an elenent of a
nmoney | aundering offense, the way it’'s vi ewed
in this of fense.

THE COURT: | think that’'s right. And as |
under stand the positions being taken by al
counsel here, M. MDuff is not denying that

10



there was a bank fraud. He' s denying his
partici pati on and know edge about it.

MR. BERG Correct.

THE COURT: But he’s not challenging the

exi stence of the bank fraud, so “wllfully”
woul d not be an el enment on what either side
is contending. Ckay.

MR, KELT: And they’'re willing to pull it out,
Your Honor.

THE COURT: Wth all parties’ agreenent, page
13 is revised to take out the final

paragraph. Al right. ... (19 R 1061-
62) (enphasi s added)

McDuff, at trial as he does in his brief before this Court,
seens to have conceded that bank fraud had occurred. The
governnment argues that therefore there was no error in failing to
state the el enents of bank fraud because, as noted previously in
this opinion, this Court has stated that “error is defined as a
deviation froma legal rule in the absence of a valid waiver”.
Calverly, 37 F.3d at 162. The governnent’s position that no
error occurred because of waiver is strong despite MDuff’s
references to statenents in closing argunents which he states
showed that there was no clear concession that bank fraud had
occurr ed.

The governnent further responds that even w thout a waiver
by McDuff any omssion in the jury instructions did not anmount to
plain error. W agree. Even if error occurred and was clearly
evident, it certainly was not substantial. The absence of an

essential element fromthe instructions is not tantanount to

11



reversible plain error. U.S. v. Herzog, 632 F.2d 469, 472 (5th

Cir. 1980). As Herzog counsels, when a review of the entire
transcript reveals that no prejudice could have resulted fromthe
om ssion, the error shall be disregarded. 1d. A review of the
transcript here reveals "undi sputed"” and "indi sputable" evidence
of bank fraud. 1d® The evidence precludes the possibility that
McDuff's convictions were based upon any "specified unl awf ul
activity" other than bank fraud.’ Therefore, we conclude that
error, if any, was not prejudicial.

B. Adequacy of Instruction on Wether MDuff
Knew t hat Bank Fraud Had Cccurred

In the second ground of error presented, MDuff argues that
the court's instruction concerning MDuff's know edge was
anbi guous and offered i nadequate gui dance. The court charged the
jury on this elenent with the follow ng instruction:

The governnent nust prove only that the defendant knew

that the property involved in the nonetary transaction

constituted, or was derived, directly or indirectly,

from proceeds obtained by sone crimnal offense. It

need not prove that he knew the precise nature of the

crimnal offense fromwhich the proceeds derived.
McDuff contends that, w thout any gui dance on the el enents of
bank fraud coupled with the above instruction, the jury could not
determ ne whet her McDuff knew bank fraud had occurred. MDuff

mai ntains the result was that the jury was encouraged to convict

6 The anpl e evidence of bank fraud is outlined in the
Background section, supra, and further discussed in the
Sufficiency of the Evidence section, infra. W therefore do not
repeat the facts here.

"See US. v. Mller, 22 F.3d 1075, 1080 (11th GCr. 1994).
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on a |lower |evel of know edge than was required by the statute.

The statute requires that a defendant know the transaction
involves "crimnally derived property.” Under 8§ 1957(f)(2),
"crimnally derived property" sinply neans proceeds obtained from
a crimnal offense.® The governnent's presentation of evidence
focused upon bank fraud to the exclusion of any other "specified
unl awful offense.” Therefore, the jury could convict MDuff only
if it found that McDuff knew bank fraud had occurred.

We nust consider the surroundi ng context in determ ning
whet her the instruction was likely to have caused any confusi on.
Saks, 964 F.2d at 1522. In reviewing the entire transcript, we
conclude that it did not.

C. Directed Verdict froman Instruction

McDuf f next contends that a portion of the instructions
inproperly directed a finding on the elenent of property being
derived fromspecified unlawful activity. The court stated:

In this case, the governnent alleges that funds

transferred by the defendant, Gary L. McDuff, in Counts

One and Two of the Indictnent are the proceeds of bank

fraud, which I instruct you is a specified unlawful

activity.
McDuff maintains that this excerpt renoved fromthe jury's

consideration the question of whether bank fraud had occurred.

8 Wiile a defendant nust know the property is crimnally
derived, a defendant need not know the property was "specified
unl awmful activity." Subsection (c) of 8§ 1957 provides:

In a prosecution for an offense under this section, the

Governnent is not required to prove the defendant knew

that the offense fromwhich the crimnally derived

property was derived was specified unlawful activity.

13



While a trial court may not direct such a fact finding, we do not
conclude that this instruction constituted a directed verdict.?®
The pl ain understandi ng of this instruction would not be
confusing to the reasonable juror. The district court sinply
instructed the jury that bank fraud is a "specified unlawful
activity." This is a correct statenent of the law ® The
instructions did not renove an elenent of the offense fromthe

jury's consideration. There was no error.

I11. SUFFI Cl ENCY OF THE EVI DENCE CLAI M

McDuf f chall enges the sufficiency of the evidence to
establ i sh his know edge of the bank fraud.!* Section 1957
requi res the governnent to prove that the defendant knew the
property was obtained froma crimnal offense.' The governnent
was also required to prove that the transactions involved noney
derived froma “specified unlawful activity,” in this case bank
fraud. For this point, we review the evidence in the |ight nost

favorable to the verdict. U S. v. Bustamante, 45 F.3d 933, 936

°See U.S. v. Bass, 784 F.2d 1282, 1284 (5th G r. 1986).

10 For the neaning of "specified unlawful activity," §
1957(f)(3) refers to § 1956. Under § 1956(c)(7)(A), through §
1961, bank fraud is a "specified unlawful activity."

11 McDuff, as previously noted, concedes that there was
sufficient evidence to support a finding that bank fraud
occurred. See Defendant-Appellant's Brief p.33, n.8.

2See U.S. v. Baker, 19 F.3d 605, 614 (11th Cir. 1994)
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(5th Cr.), cert. denied, U. S. , 116 S.Ct. 473 (1995).13
"Further, this court accepts all credibility choices that tend to

support the jury's verdict." US. v. Gllo, 927 F.2d 815, 820

(5th Gir. 1991).

The governnent presented evidence that the | oans were
obt ai ned from CSA under false pretenses. MDuff sought the | oans
as operating capital for MSA. The | oan docunentation reflected
that Signa obtained the |oans for the purchase of the MDuff
house and for the purchase and conpletion of the Scott house.

G | breath and Lubrano through Sigma never had any interest in

t aki ng possession of the houses, nor any intent to repay the
loans. G lbreath testified that McDuff knew that the $15, 000
check he wote to Sigma, was intended to enhance Signa's
financial condition. MDuff knew that the check was drawn on an
account with insufficient funds. |In addition, MCabe testified
that McDuff knew that G| breath, Lubrano, Baker, and Gl bert, a
bank officer, were receiving percentages of the | oan proceeds.
This evidence, as well as other evidence presented at trial, was
sufficient for the jury to conclude that MDuff knew the
transactions nanmed in the indictnent involved the proceeds of a

crimnal activity, which was bank fraud.

13 This Court will uphold a conviction as long as a rational
trier of fact could have found that the evidence established the
el enrents of the crine beyond a reasonable doubt. The jury is
free to choose anong reasonabl e constructs of the evidence, which
need not exclude every reasonabl e hypothesis of innocence.

Bust amante, 45 F. 3rd at 936
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V. | MPROPER COMMENT CLAI M

As a rebuttal w tness, the prosecution called Baker to
testify and asked hi m whet her McDuff had subpoenaed hi m and
whet her Baker was charged in the sane indictnment for noney
| aundering. MDuff contends that this exchange inproperly
suggested to the jury that McDuff bore the burden of proving his

i nnocence. W initially note that the trial court allowed

4The exchange that MDuff states shifted the burden of
proof is as foll ows:

Prosecutor: Please state your nane.

Baker: John F. Baker, Jr.

Prosecutor: M. Baker, isn’t it true that
you were subpoenaed by the
defense in this case?

Baker : Did | receive a subpoena?
Prosecutor: You were subpoenaed by the defense?
Baker : | have not received a subpoena.

M. MDuff: Your Honor, objection.
The Court: Overruled. Please proceed.
Baker : | was asked to testify. | didn't
get a piece of paper.
Prosecutor: Alright. And you were asked to
testify by M. MDuff?
Baker : Yes.
Prosecutor: And isn’'t it also true you net with
M. MDuff earlier this week and spoke
about your potential testinony at that
tinme?
Baker : That’ s true.
Prosecutor: And isn’'t it also true you were charged
in the sane indictnent as M. MDuff on
two separate counts of noney | aunderi ng,

being the -
M. MDuff: Your Honor, | object. This is not
rel evant.
The Court: Overrul ed.
Prosecutor: - being the receipt of a check
for $8,250 and anot her check for
$3, 000?

Baker: Yes, ma’am (20 R 3-4)

16



t hese questions over objection fromMDuff. Additionally, we
note that the district court inits initial instructions to the
jury told the jury that the burden of proof was on the
governnent, that the defendant did not have to prove his

i nnocence and was not required to present evidence on his own
behalf. At the end of the trial in the charge to the jury, the
district court again instructed the jury that the | aw never

i nposes upon the defendant the burden of calling any w tness or
produci ng any evi dence, that the defendant was presuned to be

i nnocent, and that the burden of proof was on the governnent.

It is inproper to comment upon a party's failure to call a

W tness equally available to both sides. US. v. MW Corp. (LA,

907 F.2d 489, 501-02 (5th Gr. 1990), cert. denied, 499 U S 936,

111 S.Ct. 1388 (1991). Even if we were to assune that the
prosecution’s questions of Baker were inproper, we would then
have to determ ne “whet her the prosecutor’s remarks cast serious
doubt upon the correctness of the jury's verdict.” 1d. at 501

(citing US. v. CGoff, 847 F.2d at 165 (5th Cr.), cert. denied

488 U. S. 932, 109 S.Ct 324 (1988)). In assessing this, each case
must turn on it’s own particular facts.

In this case, McDuff was successful in seeking a severance
prior to trial in part so that Baker could be called to the stand
for excul patory testinony. 1In its opening statenent the

governnment, w thout objection, stated that Baker was a

17



codefendant in the case. MDuff never sumoned Baker to the
stand. Based on the trial court’s instructions, the fact that
there was not an explicit reference to McDuff’s failure to call a
W tness, and the evidence presented at trial, we cannot say that
the prosecutor’s questions cast serious doubt on the correctness

of the verdict. W find no reversible error.

V. CONCLUSI ON

We for the foregoing reasons conclude that MDuff’s

convictions on both counts of engaging in a nonetary transaction

incrimnally derived property in violation of Title 18 U S. C

81957 shoul d be AFFI RMED
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