IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20054
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSEPH ALVI N ANDERSON
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Southern District of Texas
USDC No. CR H 90-108 S
(September 23, 1994)
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Joseph Al vin Anderson argues that he was sentenced based on
a quantity of drugs which included waste |iquids containing
traces of nethanphetam ne and that Amendnent 484 to the
gui delines requires sentencing courts to exclude waste liquids in
the cal culation of the guideline sentence. Anmendnent 484 changed
an application note to U S.S.G § 2D1.1 by explaining that the
term"m xture or substance" does not include materials that nust

be separated fromthe controll ed substance before the controlled

substance can be used. U S. S. G, App. C anend. 484 (Nov. 1993).

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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"An exanple of such a material that is excluded from determ ning
the weight of the mixture or substance is waste water from an

illicit laboratory used to manufacture a controll ed substance.

United States v. Shaw, F. 3d (5th Gr. Aug. 10, 1994, No.

94-50186), 1994 W. 416465 at *1 (quoting anmend. 484). The
Sent enci ng Conm ssi on gave the anendnent retroactive effect.
Id.; see also § 1B1.10(d) (Nov. 1993).

This Court has not yet addressed the neaning of the term

"m xture or substance" in |light of amendnent 484. United States

v. Towe, 26 F.3d 614, 617 (5th Gr. 1994). It is unnecessary to
reach that inquiry in this case because Anderson's sentence was
not based on an anount of "m xture or substance" which contai ned
wast e products or unusable chemcals. Pursuant to 8 5Gl.1(b),

t he maxi mum gui del i ne sentence of 51 nonths™ was replaced with

the statutorily required m ni num sentence of ten years required

under 21 U. S.C. 8 841(b)(1)(A) (viii). See United States v.

Schneltzer, 960 F.2d 405, 408 (5th Cr.) ("statutorily mandated
sentences are incorporated into the Sentencing CGuidelines and
prevail over the guidelines when in apparent conflict"), cert.
denied, 113 S. C. 609 (1992).

Al t hough Anderson asserts that the district court erred by

not appl yi ng Arendnent 484 retroactively, his argunent anmounts to

““Anderson's argunment that the district court erroneously
cal cul ated the guideline sentence by including "waste products”
in the quantity of drugs it assessed is unavailing; at
sent enci ng, Anderson argued, and the district court agreed, that
he shoul d be sentenced using a base offense |evel of 20 and a
crimnal history category of |11, which yielded a guideline
i nprisonnment range of 41-51 nonths.
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a challenge to the district court's application of 8§ 5GL. 1(b)
rather than one concerning the retroactive application of changes
in the guidelines. This issue is not cognizabl e under

§ 3582(c)(2), see United States v. Imtiaz, No. 93-3636, slip op.

at 4-5 (5th Gr. My 20, 1994) (unpublished; copy attached), and,
accordingly, the district court did not err by refusing to | ower
Ander son's sentence.

AFFI RVED.



