IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-20042
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

JOSE EUCLI DES TABARES- GALLEGO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H 93-1834 (CR-H 88-303))

(Sept enber 29, 1994)
Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

PER CURI AM *
Jose Euclides Tabares-Gll ego ("Tabares-Gllego") was
i ndi cted and convicted on three counts--conspiracy to inport nore
than 500 grans of cocaine in violation of 21 U S. C. 88 952,
960(b) (2), 963 (Count 1), aiding and abetting the inportation of

nmore than 500 granms cocaine in violation of 21 U S.C. 88 952,

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



960(b)(2) and 18 U.S.C. §8 2 (Count I1); and possession with
intent to distribute nore than 5,000 grans of cocaine in
violation of 21 U.S.C. §8 841(a), b(1)(A). Tabares-Gllego
appeals the district court's denial of his notion to vacate, set
aside, or correct his sentence under 28 U . S.C. § 2255. W
affirm
| . FACTS AND PROCEDURAL HI STORY

The charge under Count Il11 of the indictnent involved seven
"bricks" of cocaine. At trial, there was testinony from severa
W t nesses regarding the total weight of these cocaine bricks.
Ni gel Brooks ("Brooks"), a Special Agent with the United States
Custonms Service, testified that he wei ghed the packages of
cocaine in the days before trial, and that their total weight was
5038.4 grans. On cross-exam nation, Brooks also stated that the
reason he wei ghed the cocaine was to determ ne whether the anount
of cocai ne actually exceeded 5000 grans, as charged in the
i ndi ct nment. A second w tness, a DEA chem st, Leo Pulte
("Pulte"), also testified about the weight of the drugs. He
stated that he determ ned the quantity of cocaine by weighing a
few of the bricks and extrapolating the result to the remaining
bricks. Fromthis extrapolation, he testified that he found the
wei ght of the cocaine to be 4893.1 grans. Further, Pulte
acknow edged that there is a ten percent margin of error in
extrapol ati ng wei ghts and that the weight of 5038.4 grans

obt ai ned by Brooks was within that margin of error. After a jury



trial, Tabares-Gallego was convicted on all three counts charged
in the indictnent.

A presentencing report was prepared, and the district court
adopted the factual findings contained in that report which,
anong its determ nations, accepted the quantity of cocaine
alleged in Count 1l of the indictnment. Basing its decision, in
part, on the presentencing report and the jury verdict, the
district court sentenced Tabares-Gllego to 132 nont hs of
confinenent to be followed by five years' supervised rel ease and
| evied a special assessnment of $150.

Tabar es- Gal | ego appeal ed his conviction alleging
i nsufficient evidence and i nproper exclusion of an H spanic
juror. On direct appeal, his conviction was affirnmed by this

court. United States v. Tabares-Gllego, 898 F.2d 150 (5th Gr.

1990) .

Next, Tabares-Gallego filed a 8 2255 notion in the district
court alleging that Brooks perjured hinself and that in
determ ning the sentence, the district court inproperly relied
upon the testinony of Brooks, the jury verdict, and the
information contained in the presentencing report. Additionally,
Tabares-Gal | ego argued that the district court, by relying on the
presentencing report's findings in regard to the quantity of
cocaine, violated Fed. R Cim P. 32(c)(3)(D), abused its
di scretion, and deprived Tabares-Gll ego of due process.
Finally, in his 8 2255 notion, Tabares-Gll ego cl ai ned

i neffective assistance of trial and appell ate counsel.



Specifically, he argued that at trial his Sixth Anendnent rights
were unconstitutionally inpinged by his counsel's failure to
i ndependently investigate the weight of the bricks of cocaine,
and simlarly, that on appeal his counsel was constitutionally
defective in neglecting to raise the issue of the dispute in
testi nony surrounding the wei ght of the cocai ne.

The district court denied the notion on all grounds, and
this appeal followed. On appeal, Tabares-Gallego waives his
all egations of perjury and ineffective assistance of appellate
counsel

1. STANDARDS OF REVI EW

It is well settled that after a defendant has been convicted

and exhausted or waived his right to appeal, he is presuned to

"stand fairly and finally convicted.'"™ United States v. Shaid,

937 F.2d 228, 231-32 (5th Cr. 1991) (en banc) (quoting United
States v. Frady, 456 U. S. 152, 164 (1982)), cert. denied, 112 S

. 978 (1992). Further, once a conviction or a sentence is
presuned final, a defendant may challenge it only on issues of

constitutional or jurisdictional magnitude. 1d. at 232 (citing

H1l v. United States, 368 U. S. 424, 428 (1962)).
The presunption, however, is not conpletely irrefutable.
Section 2255 provides a very limted opportunity to collaterally

chal | enge a conviction or a sentence, see United States v. Cates,

952 F.2d 149, 151 (5th Gr. 1992) (describing the role and the
scope of § 2255), cert. denied, 112 S. C. 2319 (1992), but a §

2255 notion or other collateral attack is not a substitute for



appeal, and therefore, provides nuch narrower avenues for relief.
Shaid, 937 F.2d at 231 (quoting Frady, 456 U S. at 165). Thus, a
defendant nornmally nmay not raise issues for the first tine on
collateral review. |d. at 232. Furthernore, nonconstitutional
chal l enges to a conviction, not raised on direct appeal, wll
only be heard in a 8 2255 notion if they (1) could not have been
rai sed on direct appeal and (2) are errors of a nature that

"would, if condoned, result in a serious m scarriage of justice."

Shaid, 937 F.2d at 232 n.7 (citing United States v. Capua, 656
F.2d 1033, 1037 (5th Cr. 1981); see also Reed v. Farley, 114 S.

Ct. 2291, 2300 & n.13 (1994); Stone v. Powell, 428 U S. 465, 477

n.10 (1976).

Simlarly, when a defendant raises a constitutional error in
a conviction or a sentence, if that error was not raised on
direct appeal, courts will not hear it in a collateral attack
unl ess the defendant can show both cause for failing to raise the
error on direct appeal and actual prejudice resulting fromthat
error. Frady, 456 U. S. at 167-68 (hol ding the proper standard

for a 8 2255 notion is "cause and actual prejudice"); Shaid, 937

F.2d at 232; see also Murray v. Carrier, 477 U S. 478, 493 (1986)
(holding, inter alia, that the cause and actual prejudice
standard applies to fundanental errors). The Suprene Court,
however, has noted one exception, stating, "in an extraordi nary
case, where a constitutional violation has resulted in the
conviction of one who is actually innocent, a federal habeas

court may grant the wit even in the absence of a show ng of



cause for the procedural default." Carrier, 477 U S. at 496; see
also Shaid 937 F.2d at 232.1

Tabares-Gal |l ego' s ineffective assistance of counsel claim
nmust be eval uated under a sonmewhat different standard. An
i neffective assistance of counsel claimis of constitutional
magni tude and satisfies the cause and prejudice standard for

review on collateral appeal. United States v. Pierce, 959 F.2d

1297, 1301 (5th Gr. 1992), cert. denied, 113 S. C. 1297 (1992)

(quoting Carrier, 477 U S. at 488). Thus, such a claimmy be
asserted for the first tine in a collateral appeal. 1d. (" [T]he
general rule of this circuit is that a claimof ineffective

assi stance of counsel cannot be resolved on direct appeal

" (internal quotations and citations omtted)).

Still, in order to succeed in an ineffective assistance of
counsel claim a defendant nust show both that the attorney's
representation fell bel ow an objective standard of reasonabl eness
and that there is a reasonable probability that, but for the

attorney's unprofessional errors, a different result would have

occurred. United States v. Kinsey, 917 F.2d 181, 183 (5th GCr.

1990) (citing Strickland v. Washington, 466 U. S. 668, 687-838, 694

(1984)). Further, the reasonabl eness of an attorney's conduct is

1" The cause and prejudice procedural bar to issues first
raised on a collateral appeal is not automatic; in order to
i nvoke this bar, "the governnent nmust raise it in the district
court.” United States v. Drobny, 955 F.2d 990, 995 (5th Gr.
1992). In this case, while the governnent addressed Tabares-
Gal l ego' s substantive clains, it raised the procedural bar in its
answers to Tabares-Gallego's §8 2255 notion in the district court
and in a concurrently filed notion for summary judgnent.




eval uated "under the professional norns prevailing [at] the tine

counsel rendered assistance."” Black v. Collins, 962 F.2d 394,

401 (5th Gr.), cert. denied, 112 S. . 2983 (1992). Finally,

in evaluating the reasonabl eness of an attorney's conduct, an
appel l ate court nust be highly deferential to counsel's decisions
since "it is extrenely difficult for reviewng courts to pl ace
thensel ves in the counsel's position and eval uate the choices he
or she should have nade." 1d.
I11. DI SCUSSI ON
A.  Nonconstitutional dains
In this appeal, Tabares-Gallego seeks relief on several
nonconstitutional grounds. First, he clains that in determning
his sentence, the district court inproperly used the testinony of
Brooks, the jury verdict, and the information contained in the
presentencing report. These clains, however, are not cogni zabl e
on collateral review since they were not raised on direct appeal.
The defendant shows no reason why these clains were not raised on
direct appeal, and, as discussed above, a nonconstitutional error
first raised in a 8§ 2255 notion will not be heard if it could
have been raised on direct appeal. Shaid, 937 F.2d at 232 n. 7,
Capua, 656 F.2d at 1037. Moreover, the errors asserted by
Tabares-Gal |l ego are not the type resulting in the "serious
m scarriage of justice" required for collateral relief of
nonconstitutional errors not raised on direct appeal. [1d. None
of Tabares-Gall ego's nonconstitutional clains even purports to

all ege factual innocence, but nerely involve disputes over the



wei ght of cocaine. Thus, Tabares fails both of the requirenents
for bringing a nonconstitutional claimof error in a collateral
appeal when that claimwas not raised on direct appeal.

B. Constitutional Cains

Tabares-Gal | ego al so rai ses several constitutional clains
and several clains which he classifies as constitutional.
Specifically, he alleges that his due process rights were
violated by the district court's reliance on the jury verdict to
resol ve questions regarding the wei ght of the cocaine.

Addi tional ly, Tabares-Gallego contends that the district court
abused its discretion and violated his due process rights by
adopting the presentencing report and failing to follow Fed. R
Cim P. 32(c)(3)(D). Finally, Tabares-Gallego asserts

i neffective assistance of counsel in violation of his Sixth
Amendnent rights.

Regar dl ess of whether Tabares-Gall ego's clains surrounding
the district court's reliance on the jury verdict or
presentencing report actually rise to the level of a
constitutional deprivation of due process, they fail to neet the
cause and actual prejudice standard required for coll ateral
review of constitutional clainms first raised on appeal. See
Shaid, 937 F.2d at 232 (discussing the standard for review ng
constitutional errors first raised on collateral appeal).
Tabares-Gal |l ego of fers no expl anati on why he did not assert these
errors on direct appeal, and thus fails the cause and prejudice

test. See Carrier, 477 U S. at 488 (noting that "cause" for




failure to bring an issue on direct appeal consists of "objective
factor[s] external to the defense").

Therefore, Tabares-Gallego may only raise the issues
surroundi ng his sentencing in a 8 2255 notion if he can show t hat
these errors are the type the Suprene Court alluded to in
Carrier--those resulting in fundanental m scarriages of justice
and in the conviction of one who is actually innocent. Carrier,
477 U. S. at 495-96; Shaid, 937 F.2d at 232. Sinply, this is not
such a case. As noted above, Tabares-Gall ego does not contest
his factual guilt but rather protests only his sentence, and,

t hus, he may not exercise the narrow exception to the cause and
prejudi ce requirenment for issues first raised on a 8 2255 noti on.

See United States v. Flores, 981 F.2d 231, 236 (5th Cr. 1993)

(noting that challenge of the conputation of a sentence "does not
fit wthin the narrow category of section 2255 proceedi ngs whi ch
inplicate a fundanental m scarriage of justice").

Finally, Tabares-Gallego argues that his counsel was
deficient for failing to investigate the weight of the cocaine
ei ther independently or through an expert witness. The record,
however, reflects that Tabares-Gall ego's counsel not only
vi gorously cross-exam ned Brooks about the accuracy of the
met hodol ogy used to wei gh the cocaine, but also thoroughly
expl ored Brook's reasons for weighing the drugs. The decision
not to further develop the issue through an expert w tness or

other neans is a strategic decision, and this court "is careful



not to second guess a legitimte strategic choice." Yohey v.
Collins, 985 F.2d 222, 228 (5th Gr. 1993).

Tabares-Gal | ego cl ai ns that adequate representati on would
have required his attorney to i ndependently investigate the
wei ght of the cocaine. This is not the case. Wile obtaining an
i ndependent wei ghing of the cocai ne m ght have been a superior
strategy, Tabares-Gallego offers nothing to overcone the
presunption that his attorney's actions constituted sound tri al
strategy, and in order to succeed in a claimfor ineffective

assi stance of counsel that presunption nust be surnounted.

Anderson v. Collins, 18 F.3d 1208, 1215 (5th Gr. 1994) (the

reasonabl eness requi renent of Strickland requires the defendant
to "overcone the presunption that the challenged action m ght be
consi dered sound trial strategy" (citations and internal

quotations omitted)), cert. denied, 114 S. C. 1637 (1994).

Thus, Tabares-Gallego's clains of ineffective assistance of
counsel nust fail.
| V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's
deni al of Tabares-Gallego's notion to vacate, set aside, or

correct his sentence under 28 U. S.C. 8§ 2255.
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